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PREFACE. 



With a view of rendering this Edition more useful, 
I have inserted the Pleading and other Rules, which 
are now before both Houses of Parli^iment, but 
which, it is to be observed, are liable to be altered, 
and will not, at all events, come into operation 
till the first day of Trinity Term, 1853. They 
will be found at page 272. References have been 
made, throughout the Book and the Index, to these 
Rules. 



H. T. H. 



Inneb Temple, 
March 21, 1853. 
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An Act to amend the Process, Practice , and Mode 
of Pleading in the Superior Courts of Common 
Law at Westminster, and in the Superior Courts 
of the Counties Palatine of Lancaster and Dur- 
ham. [June 30th 1852.] 

TT7HEREAS the process, practice, and mode ot 
* ' pleading in the superior courts of common ]aw 
at Westminster may be rendered more simple and 
speedy : be it enacted by the Queen's most excellent 
majesty, by and with the advice and consent of the 
lords spiritual and temporal, and commons, in this 
present parliament assembled, and by the authority 
of the same, as follows : 

I. The provisions of this act shall come into Commence- 
operation on the twenty-fourth day of October in m«ntofAct. 
the year of our Lord one thousand eight hundred 

and fifty- two. 

And with respect to the writs for the commence- ff^rits for 
ment of personal actions in the said courts against ,^/^^Jc- 
defendants, whether in or out of the jurisdiction of uons. 
the courts, be it enacted as follows : 

II. All personal actions brought in her majesty's Personal ac- 
superior courts of common law, where the defend- tfong, when 

* . . -,. 1 ^ •! 'ii* -1 defendant 

ant IS residmg or supposed to reside withm the regideswith- 
jurisdiction of the said courts, shall be commenced in the juris- 
by writ of summons in the form contained in the ?*°**f °'J° 

/rt 111/Av !• 1 iiTk^r"® commen- 

Schedule (A.) to this act annexed, marked No. cedbywrit 
1 (a), and in every such writ and copy thereof, the ot summons 

B 



2 Common Law Procedure, 

in Form No. place and county (6) of the residence or supposed 

Vr^m^" ^®s^^®"c® ^^ ^^® party defendant, or wherein the 
* " ® ^ ^' defendant shall be or shall be supposed to be, shall 
be mentioned ; and such writ shall be issued by any 
one of the officers of the said courts respectively 
by whom like process hath been heretofore issued 
from such court, or by such other officer as the 
court shall direct. 

This section adopts the provisions of 2 Wm. 4, c. 39, s. 1 
(as amended by 3 & 4 Wm. 4, c. 67, s. 1, and 1 & 2 Yict. 
c. 110). The fonn of the writ and memorandum is altered 
to meet the new provisions in sees. 3, 10, 11, and 26. 

(a) A writ of summons is irregular, if the memorandum 
required by the statute is not subscribed to it. (See 
Patterson v. Busby, 5 M. & W. 621 ; Day v. Holly, 2 Dowl, 
N. S. 974.) 

(6) The omission to insert the county is a mere irregu- 
larity ; Bo88 V. Gandell, 7 C. B. 766 ; and may be amended. 
See sec. 20. As to what is a sufficient description, see 
1 Chit. Arch. 146. 

No fonn or III. It shall not be necessary to mention any 
cause of ac- fQ^^ or cause of action in any writ of summons, or 

tion to be . ^. /> -^ /> • j j ^.i. 

mentioned ^^ ^^Y notice of writ of summons, issued under the 
in writ. authority of this act. 

As to notice of writ of summons, see sec. 19. 
Writ to state IV. Every writ of summons shall contain the 
liefendTntf^ names of all the defendants, and shall not contain 
and to be * the name or names of any defendant or defendants 
for only one [^ more actions than one. 

action. 

See R. M., 3 Wm. 4, r. 1. 

Writ to be V. Every writ of summons shall bear date on the 
dated of day (Jay on which the same shall be issued, and shall 
andtes^e^d ^^ tested in the name of the Lord Chief Justice or 
in name of Lord Chief Baron of the court from which the same 
chief or se- gj^^U issue, or in case of a vacancy of such office, 
nior ju ge. ^^^^ .^ ^j^^ name of a senior puisne judge of the said 

court. 

See 2 Wm. 4, c. 39, s. 12. If not dated at all, or if dated 
on a day different from the day on which it was issued, the 
writ would be irregular, and may be set aside, or amended. 
See see. 20. 
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Common Law Procedure, 3 

VI. Every writ of summons shall be indorsed Writ to be 
with the name and place of abode of the attorney ^jth'name 
actually suing out the same, and in case such and abode 
attorney shall not be an attorney of the court in ^^ attorney, 
which the same is sued out, then also with the name JandumThat 
and place of abode of the attorney of such court in writ has 
whose name such writ shall be taken out ; and when ^^^V"';*?^ 
the attorney actually suing out any writ shall sue in person. 
out the same as agent for an attorney in the country, 

the name and place of abode of such attorney in the 
country shall also be indorsed upon the said writ; 
and in case no attorney shall be employed to issue 
the writ, then it shall be indorsed with a memo- 
randum expressing that the same has been sued out 
by the plaintiflF in person, mentioning the city, town, 
or parish, and also the name of the hamlet, street, 
and number of the house of such plaintiff's residence, 
if any such there be. 

See 2 Wm. 4, c. 39, s. 12, and R. M., 3 Wm. 4, r. 9, and 
1 Chit. Arch. 150. An omission to make these indorse- 
ments may be amended under sec. 20. See K. H., 16 Vict, 
r. 166, as to entering an address in Master's book, when 
plaintiff sues in person, post p. 201. 

VII. Every attorney whose name shall be in- Attorney on 
dorsed on any writ issued by authority of this act 5®"J*"<* *° 

w J J declare 

shall, on demand in writing, made by or on behalf whether 
of any defendant, declare forthwith whether such ^rit issued 
writ has been issued by him or with his authority or Jhority^and 
privity ; and if he shall answer in the affirmative, to declare 
then he shall also, in case the court or a judge shall °*™e and 
so order and dir^ect, declare in writing, within a client \ or- 
time to be allowed by such court or judge, the pro- dered. 
fession, occupation, or quality, and place of abode 
of the plaintiff, on pain of being guilty of a con- 
tempt of the court from which such writ shall appear 
to have been issued; and if such attorney shall if writ is- 
declare that the writ was not issued by him, or with JutliJlho-' 
his authority or privity, all proceedings upon the rity of at- 
same shall be stayed, and no further proceedings toroey, pro- 
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ceedinga to shall be taken thereupon without leave of the court 

be stayed, qt a judge (fl). 

See 2 Wm. 4, c. 39, b. 17, and R. M., 3 Wm. 4, r. 14. 

(a) The application should be made in an early stage of 
the proceedings, or in a reasonable time after the circum- 
stances (which render it desirable) have come to the 
defendant's knowledge. See Lush. Prac. 329. 

If the defendant be dissatisfied with the answers given, 
he should apply for an order for better or more ample 
information; Smith v. B(md, 11 M. & W. 326. 

The court would not make this order if the defendant 
knew who the plaintiff was, and had avowed that he sought 
the information with a view to effect his arrest on a 
criminal charge ; HarrU v. HoUer, 19 L. J., Q. B. 62, per 
Pattesoitf J. 

Indorse- VIII. Upon the writ and copy of any writ served 

"iT colto^^* for the payment of any debt the amount of the debt 
on writ and shall be Stated, and the amount of what the plain- 
copy of writ tiff's attorney claims for the costs of such writ, 
with notice ^^PY* ^^^ service, and attendance to receive debt 
that pro- and costs, and it shall be further stated that upon 
^^^ff^K* payment thereof within four' days to the plaintiff or 
ed on payl" ^^ attorney, further proceedings will be stayed ; 
ment within which indorsement shall be written or printed in the 
four days, following form or to the like effect : 

** The plaintiff claims £ for debt, and 

*' £ for costs, and if the amount thereof 

'' be paid to the plaintiff or to his attorney within 
" four 'days from the service hereof further pro- 
" ceedings will be stayed." 

But the defendant shall be at liberty, notwithstand- 
ing such payment, to have the costs taxed, and if 
more than one-sixth shall be disallowed, the plain- 
tiff's attorney shall pay the costs of taxation. 

See H. T., 2 Wm. 4, x. 11, and M. T., 8 Wm. 4, r. 5. 

If the writ may be specially indorsed (sec. 25), such 
special indorsement will follow the indorsement required 
by this section. See Schedule (A.), No. 4. 

If interest is claimed, the indorsement should either state 
the amount, or the date from which it is to be calculated ; 
BardeU v. Miller, 7 C. B. 753. 
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An application to stay the proceedings on payment of 
debt and costs must be made within four days after senrice. 
The indorsement does not limit the plaintiff except for that 
purpose. (See Bowdidge y. Slanet/, 2 Bing. N. C. 142, and 
per Alderaon, B., in Jacquot y. Bourat 5 M. & W. 156.) 

Though the plaintiff's attorney receive less than the sum 
indorsed for costs, the defendant may still have that sum 
taxed; Hunter v. Russell, 6 M. & G. 601. 

IX. The plaintiff in any such action may, at any Concurrent 
time during six months from the issuing of the ^? ™ ^ 
original writ of summons, issue one or more con- 
current writ or writs, each concurrent writ to bear 

teste of the same day as the original writ, and to 
be marked with a seal bearing the word ^* concur- 
rent," and the date of issuing the concurrent writ ; 
and such seal shall be provided and kept for that 
purpose at the offices of the masters of the said 
courts, and shall be impressed upon the writ by the 
proper officer of the court out of which the original 
writ issued : Provided always, that such concurrent 
writ or writs shall only be in force for the period 
during which the original writ in such action shall 
be in force (a). 

This will afford facility to plaintiffs, where there are 
several defendants living m different places, or where it is 
not known where a sinele defendant is living. The de- 
fendant is only liable to me expense of one writ ; An(fus v. 
Coppard, 3 M. & W. 57. 

(a) That is, six months from the day of the date of the 
original writ. See sec. 11. 

X. From the time when this act shall commence From com- 
and take effect, so much of a certain act of parha- mencement 
ment passed in the second year of the reign of his cerudn^pro- 
late majesty King William the Fourth, intituled visions of 
" An Act for Uniformity of Process in Personal ^^- *• ^• 
Actions in His Majesty's Courts of Law at West- »'*?** ® • 
minuter," as relates to the duration of writs, and to 

alias and pluries writs, and to the proceedings 
necessary for making the first writ in any action 
available to prevent the operation of any statute 
whereby the time for the commencement of any 
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action may be limited, shall be repealed, except so 
far as may be necessary for supporting any writs 
that have been issued before the commencement of 
this act, and any proceedings taken or to be taken 
thereon. 

An original writ of summons expired on the Sth of 
October 1852. In order to save the Statute of Limita- 
tions, the court directed an alia» writ to isaue under tJie 
Uniformity of Process Act ; Gapp v. Bobinton, 22 L. J., 
C. P. 5. 

Renewal of XI. No original writ of summons shall be in force 
•uromon ^^^ moTB than six months from the day of the date 
•a?e the thereof, including the day of such date ; but if any 
Statute of defendant therein named may not have been served 
andfilother t'^crewith, the Original or concurrent writ of sum- 
purposes, mons may be renewed, at any time before its expi- 
ration, for six months from the date of such renewal, 
and so from time to time during the currency of the 
renewed writ, by being marked with a seal, bearing 
the date of the day, month, and year of such re- 
newal, such seal to be provided and kept for that 
purpose at the offices of the masters of the said 
superior courts, and to be impressed upon the writ 
by the proper officer of the court out of which such 
writ issued, upon delivery to him by the plaintiff or 
his attorney of a prcecipe in such form as has heretofore 
been required to be delivered upon the obtaining of 
an alias writ ; and a writ of summons so renewed 
shall remain in force and be available to prevent 
the operation of any statute whereby the time for 
the commencement of the action may be limited, 
and for all other purposes, from the date of the 
issuing of the original writ of summons. 

It will be seen that the time for the duration of the writ 
is extended to six months. 

Renewal of XII. Where any writ of summons in any such 

writs issued action shall have been issued before, and shall be in 

act."^ * * ^^"^ce at, the commencement of this act, such writ 

may at any time before the expiration thereof be 
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renewed under the provisions of and in the manner 
directed by this act ; and where any writ, issued in 
continuation of a preceding writ according to the 
provisions of the said act of his late majesty King 
William the Fourth , shall be in force and unexpired, 
or where one month next after the expiration thereof 
shall not have elapsed at the commencement of this 
act, such continuing writ may, without being re- 
turned nan est inventus^ or entered of record accord- 
ing to the provisions of the said act of his late 
majesty King William the Fourth, be filed in the 
office of the court within one month next after the 
expiration of such writ, or within twenty days after 
the commencement of this act ; and the original 
writ of summons in such action may thereupon, but 
within the same period of one month next after the 
expiration of the continuing writ, or within twenty 
days after the commencement of this act, be re- 
newed under the provisions of and in the manner 
directed by this act ; and every such writ shall after 
such renewal have the same duration and effect for 
all purposes, and shall, if necessary, be subsequently 
renewed, in the same manner as if it had originally 
issued under the authority of this act. 

XIII. The production of a writ of summons pur- Production 
porting to be marked with the seal of the court, ^^^IZ^^ 
showing the same to have been renewed according dence of 
to this act, shall be sufficient evidence of its having commence- 
been so renewed, and of the commencement of the ^^^ ° 
action as of the first date of such renewed writ for 
all purposes. 

This and the three last sections provide for the abolition 
of alicu and pluriea writs, and the renewal of original, or 
concurrent, writs of summons. 

Formerly (as pointed out by the Common Law Com- 
missioners' Ilep. p. 3), if an cUiaa writ was not taken out 
within one month after the expiration of the original writ, 
for the purposes of the Statute of Limitations, the action 
did not commence till the date of the second writ (2 Wm.4, 
c. 39, s. 10^, but for other purposes, e. g, for the purposes 
of a plea offset-off, the action commenced on the date of the 
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first writ (Peoree ▼. £hMitit, 7 M. & W. 544) ; and so the 
term *' commencement of the suit*' might have two mean- 
ings on the same record. 

This is now obTiated, since the writ must hereafter, for 
all purposes, be renewed before its expiration. 

Again, the difficulties in making up the roll, on which 
the writs and continuance must formerly have been entered, 
and in proring the time when, and the mode in which the 
indorsements were made, and other questions arising upon 
2 Wm. 4, c. 39, s. 10 (see PrUehard y. Bagthawe, 20 L. J., 
C. P. 161; 2 L. M. & P. 323, S. C; Walker v. CoUick, 
4 Exch. R. 171 ; Me^Oicott y. HwUer, 5 Exch. R. 34 ; 19 
L. J., Exch. 191, S. C.>, will be avoided for the future by 
the present simple mode of renewal.. 

Writ may XIV. The Writ of summons in any action may be 

be served m , . ^ •' •' 

any county, servcd in any county. 

This proTision is new, and repeals 2 Wm. 4, c. 39, s. 1, 
so far as relates to the serrice ii the writ ia the county 
mentioned in the writ. 

As to what is sufficient seryice, see 1 Chit. Arch. 155, 156. 

indorM- XV. The person serving the writ of summons 

▼ice to be ' shall and he is hereby required, within three days at 
made. least after such service, to indorse on the writ the 
day of the month and week of the service thereof, 
otherwise the plaintiff shall not be at liberty, in case 
of non-appearance, to proceed under this act ; and 
every affidavit of service of such writ shall mention 
the day on which such indorsement was made. 

See 2 Wm. 4, c. 39, s. 1, and R. M., 3 Wm. 4, r. 3. 
This indorsement may be made by a marksman ; Baker 
V. Coghlan, 7 C. B. 131. 

As to ser- XVI. Every such writ of summons issued against 
vice of wnt ^ corporation afferreeate may be served on the mayor 

on corpoT&— ^ oc o j j 

tion and in- or Other head officer,, or on the town clerk, clerk, 
habitants of treasurer, or secretary of such corporation ; and 
andto^ every such writ issued against the inhabitants of a 
hundred or other like district may be served on the 
high constable thereof, or any one of the high con- 
stables thereof; and every such writ issued against 
the inhabitants of any county of any city or town, 
or the inhabitants of any franchise, liberty, city» 
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town, or place not being part of a hundred or other 
like district, on some peace officer thereof. 

See 2 Wm. 4, c. 39, s. 13. 

Service on a clerk in the office of a secretary of a corpo- 
ration is not sufficient service on the clerk or secretary 
under this section; Walton v. Universal Salvage Company, 
16 M. & W. 438. 

Service made on the secretary of a railway company, 
partly Scotch, and partly English, while he was attending 
a meeting in London, held good service ; Wilson v. Cale- 
donian JRaihoay Company, 5 Exch. B. 822. 

As to service on trading companies, see 7 Wm. 4 and 1 Vict, 
c. 73, 8. 6. And as to service on printer, &c. of a newspaper, 
see 6 & 7 Wm. 4, c. 76, s. 9. And see, for service on the 
Lords of the Admiralty, WiUiama y. Lords Commissioners 
of the Admiralty, 11 C. B. 420. 

XVII. The service of the writ of summons, Proceedings 
wherever it may be practicable, shall, as heretofore, ^^T?,'" 
be personal; but it shall be lawful for the plamtin vice cannot 
to apply from time to time, on affidavit, to the court ^ eflfected, 
out of which the writ of summons issued, or to a ^J knows " 
judge ; and in case it shall appear to such court or of the writ. 
judge that reasonable eflPorts have been made to *"** ®^**^®* 
effect personal service, and either that the writ has 
come to the knowledge of the defendant, or that he 
wilfully evades service of the same, and has not 
appeared thereto, it shall be lawful for such court or 
judge to order that the plaintiff be at liberty to pro- 
ceed as if personal service had been eflfected, subject 
to such conditions as to the court or judge may 
seem fit. 

This is a new proceeding in lieu of applying for a dis- 
tringas to compel appearance under 2 Wm. 4, c. 39, s. 3, 
which process is aboUshed by this act (see sec. 24). 

It has been the practice to show several applications to 
have been made at the defendant's residence ; but in Gorringe 
v. Terrewest, 20 L. J., Q. B. 209 ; 2 L. M. & P. 12, S. C, 
Erie, J., held, that this was merely a rule of practice, and 
that affidavits, showing that the plaintiff had adopted any 
course of proceeding, which would bring him within the 
statute, would be sufficient. 

It shotdd be shown to the court by the affidavit, that the 
writ of summons was regular, e, g, that it had been 
indorsed in accordance with the statute; WakeleyY,Teesdale, 

b2 
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2 L. M. & P. 85 ; and see Fitzgerald v. Evana, 5 M. & 6. 
207 ; 6 Scott, N. R. 220, S. C. 

It would seem that the court will not set aside a judge's 
order on the ground that the affidavit, on which it is 
obtained, is false ; and aemble, if the motion is founded on 
the insufficiency of the affidavits used at chambers, the 
court would only set aside the order upon affidavits 
negativing the facts, in which the original affidavit is 
insufficient; Lewis v. Padwick, 9 C. B. 224 ; 19 L. J., C. P. 
241, S. C. ; Whitaker v. Crocker, 2 L. M. & P. 76. 

The application in term time should be made to the 
court, according to the rule laid down in Eoea v. Gandell, 
7 C. B. 766, though the words "in vacation," which are 
found in 2 Wm. 4, c. 39, s. 3, are here omitted. 

In a recent case upon this section it has been held, that 
orders issued under it will, in general, be granted absolute 
in the first instance, and need not be served ; Barringer v. 
Hundley, 22 L. J., C. P. 6. 

For form of affidavits, see Chit. Prac. Forms, 61 ; Taylor 
V. Rogers, 20 L. T., 101 Exch. 

Astoac- XVIII. In case any defendant, being a British 

BrUisif sub- subject, is residing out of the jurisdiction of the said 
jects resid- superior courts, in any place except in Scotland or 
ingoutof Ireland, it shall be lawful for the plaintiff to issue a 
diction of writ of summons in the form contained in the Sche- 
the superior dule (A.) to this act annexed, marked No. 2, which 
courts. ^j,jj^ gi^^jj ^gj^j. ^i^g indorsement contained in the said 

form, purporting that such writ is for service out of 
the jurisdiction of the said superior courts (a) ; and 
the time for appearance by the defendant to such 
writ shall be regulated by the distance from England 
of the place where the defendant is residing ; and it 
shall be lawful for the court or judge, upon being 
satisfied by affidavit that there is a cause of action, 
which arose within the jurisdiction, or in respect of 
the breach of a contract made within the jurisdiction, 
and that the writ was personally served upon the 
defendant, or that reasonable efforts were made to 
effect personal service thereof upon the defendant, 
and that it came to his knowledge, and either that 
the defendant wilfully neglects to appear to such 
writ, or that he is Hving out of the jurisdiction of 
the said courts in order to defeat and delay his 
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creditors, to direct from time to time that the plain- 
tiff shall be at liberty to proceed in the action in 
such manner and subject to such conditions as to 
such court or judge may seem fit, having regard to 
the time allowed for the defendant to appear being 
reasonable, and to the other circumstances of the 
case : Provided always, that the plaintiff shall and 
he is hereby required to prove the amount of the 
debt or damages claimed by him in such action, 
either before a jury upon a writ of inquiry, or before 
one of the masters of the said superior courts in the 
manner hereinafter provided, according to the nature 
of the case, as such court or judge may direct ; and 
the making such proof shall be a condition precedent 
to his obtaining judgment. 

This is a new proceeding in lieu of distringas to ground 
proceedings to outlawry, which is abolished by this act 
(sec. 24). 

As to proof before Master, see sec. 94. 

It will be observed, that the mode of proceeding in this 
and the following section is confined to cases where there is 
a cause of action which arose within the jurisdiction. 

(a) As it may be doubtful whether sec. 15, requiring an 
indorsement of service of the writ, when it has been per- 
sonally served, applies to writs served under this 18th 
section, it will be safest to make such indorsement in cases 
of writs personally served under this section. See Chit. 
Prac. Forms, 44 and 53. It is, however, apprehended, that 
it will be held, that sec. 15 only applies to writs served 
Avithin the jurisdiction. 

XIX. In any action against a person residing out As to ac- 
of the jurisdiction of the said courts, and not being Jions against 
a British subject, the like proceedings may be taken resid^g'out 
as s^inst a British subject resident out of the juris- of the juris- 
diction, save, that in lieu of the form of writ of sum- ^^^^^ ®f 
mons in the schedule (A.) to this act annexed, marked couAs!'^'"^' 
No. 2, the plaintiff shall issue a writ of summons 
according to the form contained in the said schedule 
(A.), marked No. 3 ; and shall in manner aforesaid 
serve a notice of such last-mentioned writ upon the 
defendant therein mentioned, which notice shall be in 
the form contained in the said schedule, also marked 
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No. 3 ; and such service shall be of the same force 

and effect as the service of the writ of summons in 

any action against a British subject resident abroad, 

and by leave of the court or a judge, upon their or 

his being satisfied by affidavit as aforesaid, the hke 

proceedings may be had and taken thereupon. 

It would be out of place to do more here than refer, as to 
the question of jurisdiction, to Story's Conflict of Laws, 
c. 14, p. 781 ; but it may be observed, that the power here 
given IS somewhat similar to that given by the civil law, as 
explained by Huberus^ lib. v., tit. 1. 53 : **Sequitur causa 
fori tertia, quam rem gestam esse diximus, eamque vel ex 
contractu, vel ex delicto admisso, &c. Sed contractus ita 
forum tribuit, si contrahens in eodem loco reperiatur; quod 
convenit, requisito commimi inde ab initio coUocato, nullam 
esse fori causam, nisi cum facultate cogendi conjunctam ; 
qualis non est ex historisl contractiis, si vel reus ibi non 
inveniatur, vel bona duntaxat sita non habeat, in qus 
missio fieri possit, quando reus se in loco contractus non 
sistit." And see Code Civil, liv. 1, tit. 1, art. 14: 
" L' Stranger, mdme non residant en France, pourra dtre 
cit^ devant les tribunaux Fran^ais poiu: Tex^cution des 
obligations par lui contract^es en France avec un Fran9ais ; 
il pourra Stre traduit devant les tribunaux de France pour 
les obligations par lui contractles en pays etranger, mdme 
avec un Stranger/' 

Omiwion to XX. If the plaintiff or his attorney shall omit to 

insert or in- iQgert itt or indorsc on any writ or copy thereof any 

tew inor on 0^ the matters required by this act to be inserted 

writ not to therein or indorsed thereon, such writ or copy 

nullify It. thereof shall not on that account be held void, but 

it may be set aside as irregular, or amended, upon 

application to be made to the court out of which the 

same shall issue, or to a judge ; and such amendment 

may be made, upon any application to set aside the 

writ, upon such terms as to the court or judge may 

seem fit. 

This section extends the provisions of R. M., 3 Wm. 4, 
r. 10, by giving the court or judge power to amend. As to 
the time when such application should be made, see R. H., 
16 Yict., r. 135. *' No application to set aside process, or 
proceedings, for irregularity shall be allowed, unless made 
within a reasonable time, nor if the party applying has 
taken a fresh step after knowledge of the irregularity/' 
And see Rots v. GandeU, 7 C. B. 773, per WUde, C. J. 
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As to the amendment of the writ itself, or of indorsements 
upon it, there seems to be some difference of practice 
between the courts. In Goodchild v. Leadham^ 1 Exch. B.. 
706, it was held, that that court would, to sare the Statute 
of Limitations, amend writs of summons in all cases where 
an amendment could have been made under the old pro- 
cess. (See, too, Broton v. Fullartoti, 13 M. & W. 556; 
Christie v. Bell, 16 M. & W. 669, and the later cases of 
Came v. Malins, 20 L. J., Exch. 434 ; 2 L. M. & P. 498, S. C, 
and Medlicott v. Hunter, 5 Exch. R. 34 ; 19 L. J., Exch. 191. 
S. C.) But in the Common Pleas, the rule, as laid down 
in Phillips ▼. Lewis, 1 L. M. & P. 158, is» " that the Statute 
of limitations does not alter the right, or affect the justice 
of the grounds for making or refusing an amendment, which 
should be made or refused without any reference whatever 
to the statute" (see, too, Campbell v. Smart, 6 C. B. 196) ; 
and the Court of Queen's Bench have adopted the same 
rule. See Roberts v. Bate, 6 Ad. & E. 778, and the obser- 
vations of Parke, B., in GoodchUd v. Leadham, 1 Exeh. R. 
708. In Cornish v. Hawkins, 20 L. T. 95, Q. B., a rule 
nisi was granted for the purpose of trying the question, 
whether tiie court could, imder sec. 222 of this act, amend 
a mistake in the indorsement upon a pluries writ, and a 
copy thereof served before the 24th of October 1852. And 
this rule was subsequently made absolute as to the amend- 
ment of the writ, but discharged as to the amendment 
of the copy; ibid, 20 L. T. 234, Q. B. 

XXI. If either of the forms of writ of summons Substitution 
contained in the schedule (A.) to this act annexed, ^ ™adver- 
and marked respectively Nos. I, 2, and 3, shall by tenceof one 
mistake or inadvertence be substituted for any other form of writ 
of them, such mistake or inadvertence shall not be miy be* *' 
an objection to the writ or any other proceeding in amended by 
such action, but the writ may, upon an ex parte J^^^^e ^»t^- 
application to a judge, whether before or after any ^^ 
application to set aside such writ or any proceeding 
thereon, and whether the same or notice thereof 

shall have been served or not, be amended by such 
judge without costs. 

XXII. A writ for service within the jurisdiction Wriu for 
may be issued and marked as a concurrent writ with !!/iI!!!f o„^ 

^ n „,..,.. , .- within and 

one for service out ol the jurisdiction, and a writ for without ju- 
service out of the jurisdiction may be issued and rwdiction 
marked as a concurrent writ with one for service ^^unent, 
within the jurisdiction. and vice 

versA, 
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Affidavits in XXIII. Any affidavit for the purpose of enabling 
mr^b*^"*' the court or a judge to direct proceedings to be 
sworn be- taken against a defendant residing out of the juris- 
fore a con- diction of the said courts may be sworn before any 
^" * consul-genera), consul, vice-consul, or consular agent 

for the time being, appointed by her majesty at any 
foreign port or place ; and every affidavit so sworn 
by virtue of this act may be used and shall be ad* 
mitted in evidence, saving all just exceptions, pro- 
vided it purport to be signed by such consul-general, 
consul, vice-consul, or consular agent, upon proof 
of the official character and signature of the person 
appearing to have signed the same : Provided 
always, that if any person shall forge the signature 
of any such affidavit, or shall use or tender in 
evidence any such affidavit with a false or counterfeit 
signature thereto, knowing the same to be false 
or counterfeit, he shall be guilty of felony, and 
shall upon conviction be liable to transportation for 
seven years, or to imprisonment for any term not 
exceeding three years, nor less than one year,^with 
hard labour ; and every person who shall be charged 
with committing any felony under this act may be 
dealt with, indicted, tried, and, if convicted, sen- 
tenced, and his offence may be laid and charged to 
have been committed in the county or place in 
which he shall be apprehended or be in custody ; 
and every accessory before or after the fact to any 
such offence may be dealt with, indicted, tried, and, 
if convicted, sentenced, and his offence may be laid 
and charged to have been committed, in any county 
or place in which the principal offender may be 
tried : Provided also, that if any person shall wilfully 
and corruptly make a false affidavit before such 
consul-general, consul, vice-consul, or consular 
agent, every person so offending shall be deemed 
and taken to be guilty of perjury, in like manner as 
if such false affidavit had been made in England 
before competent authority, and shall and may be 
dealt withy indicted, tried, and, if convicted, sen- 
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tenced, and his offence may be laid and charged to 
have been committed, in any county or place in 
which he shall be apprehended or be in custody, as 
if his offence had been actually committed in that 
county or place. 

This section extends the proyisions of 6 Geo. 4, c. 87* 
s. 20, and sets at rest the doubts, whether an affidavit sworn 
before a British consul ojr vice-consul could be used in the 
courts here, at all events, unless it was sworn that there 
was no mayor or other magistrate in the place. See Le 
Veux V. Berkeley J 5 Q. B. 836, 

If sworn abroad in a foreign language, there must be 
an affidavit verifying a translation of it : Re Eady, 6 Dowl. 
615. 

The proof required can easily be obtained by a witness 
from the foreign office. 

XXIV. From the time when this act shall com- Diatringas 
roence and take effect, so much of the said act of appearance 
his late majesty King William the Fourth as relates ortoproceed 
to the writ of distringas, and the proceeding thereon, ^J^^IV*}*^'^ 
whether for the purpose of compelling appearance 

or for proceedings to outlawry, shall be repealed, 
except so far as may be necessary for the purpose 
of giving eifect to proceedings already taken, or to 
be taken after the commencement of this act, under 
or by reason of any writ of distringas issued before 
the commencement of this act, or under any rule or 
order authorizing the issuing of such writ, and made 
before the commencement of this act. 

XXV. In all cases where the defendant resides Special in- 
within the jurisdiction of the court, and the claim ^f Jhe"a°ti- 
is for a debt or liquidated demand in money, with cuiars of 
or without interest, arising upon a contract, express ^^^^ o' 

or imphed, as, for instance, on a bill of exchange, demands 
promissory note, or cheque, or other simple con- may be 
tract debt, or on a bond or contract under seal for [P**^® ?" 
payment of a liquidated amount of money, or on a 
statute where the sum sought to be recovered is a 
fixed sum of money, or in the nature of a debt, or 
on a guarantee, whether under seal or not, where 
the claim against the principal is in respect of such 
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debt or liquidated demand, bill, cheque, or note, 
the plainti£P shall be at liberty to make upon the 
writ of summons and copy thereof a special indorse- 
ment of the particulars of his claim, in the form 
contained in the schedule (A.) to this act annexed. 
Special in- marked No. 4, or to the like effect ; and when a 
**°"to!?dV ^^^ ^^ summons has been indorsed in the special 
particulars ^^rm hereinbefore mentioned, the indorsement shall 
of demand, be considered as particulars of demand, and no 
further or other particulars of demand need be de- 
livered, unless ordered by the court or a judge. 

If the defendant does not appear to a writ so specially 
indorsed, the plaintiff need not declare, but may, on filing 
the necessary affidayits, and a copy of the writ, sign fined 
judgment. (See sec. 27.) If he has neglected to make 
such special indorsement, when it might hare been made, 
he wiU not be entitled to costs of the declaration upon 
judgment being signed in default of a plea. (See sec. 28.) 

It is to be observed, that this power of making a special 
indorsement is con^ned to cases where the defendant resides 
within the jurisdiction. 

As to delivery of particulars generally, see R. H., 16 Yict., 
rr. 19, 20, post p. 153. 

wuT^dnd ^^^ ^^^ respect to the appearance of the de- 
proceedingt fendant, and proceedings of the plaintiff in default 
in default of of appearance, be it enacted as follows : 

appearance. 

XXVI. From the time when this act shall com- 

according to i^ence and take effect, so much of a certain act of 

provUions parliament passed in the twelfth year of the reign 

12^" ^i °^ ^'® ^^^® majesty King George the First, intituled 

c. 29, and 2 " An Act to prevent frivolous and vexatious 

Wm.4,c.39, Arrests," and so much of the said act of his late 

abolished, majesty King William the Fourth as relates to the 

entering an appearance for the defendant by the 

plaintiff in any action in any of the said superior 

courts, shall be repealed, except so far as may be 

necessary to support proceedings heretofore taken, 

and no appearance need be entered by the plaintiff 

for the defendant. 

See 12 Geo. 1, c. 29, s. 112, and 2 Wm. 4, c. 39, s. 3. 
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XXVII. In case of non-appearance by the de- Final judg- 
fendant, where the writ of summons is indorsed in ™®^* "P°° 
the special form hereinbefore provided, it shall and J^inj^Med" 
may be lawful for the plaintiff, on filing an affidavit in default of 
of personal service of the writ of summons, or a *pp«»'*o««* 
judge's order for leave to proceed under the provi- 
sions of this act (a), and a copy of the writ of sum- 
mons, at once to sign final judgment in the form 
contained in the schedule (A.) to this act annexed, 
marked No. 5 (on which judgment no proceeding 
in error shall lie), for any sum not exceeding the sum 
indorsed on the writ, together with interest at the 
rate specified, if any, to Uie datte of the judgment, 
and a sum for costs (to be fixed by the masters of 
the said superior courts, or any three of them, sub- 
ject to the approval of the judges thereof, or any 
eight of them, of whom the Lord Chief Justices and 
the Lord Chief Baron shall be three), unless the 
plaintiff claim more than such fixed sum, in which 
case the costs shall be taxed in the ordinary way (6) ; 
and the plaintiff may upon such judgment issue ex- 
ecution at the expiration of eight days from the last 
day for appearance, and not before (c): Provided 
always, that it shall be lawful for the court or a 
judge, either before or after final judgment, to let in 
the defendant to defend upon an application, sup- 
ported by satisfactory affidavits accounting for the 
non-appearance, ana disclosing a defence upon the 
merits (d). 

(a) See sec. 17. Formerly the plaintiff had to effect 
actual personal serrice in order to obtain leave to enter an 
appearance sec. atat. ; Christmas y. Eicke, 6 D. & L. 156. 

(6) See for amount of costs which may be indorsed, and 
form of indorsement, H. H., 16 Yict., r. 1, post p. 147. 

(c) This time is fixed, that there may be no temptation 
to defendants to appear in actions, which would not other- 
wise be defended, to obtain the delay of the time allowed 
for pleading. 

(d) As to the form of the affidavits, disclosing a defence 
upon the merits, see 2 Chit. Arch. 884 ; Chit. Prac. Porms, 
72. The defendant might also, under sec. 29, appear and 
defend as of course before judgment, subject to the provi- 
sions therein contained. 
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Jadgment XXVIII. In case of such non-appearance, where 
for non-ap- ^jjg y^j-jt of summons is not indorsed in the special 
STherethe ^oiTXi hereinbefore provided, it shall and may be 
writ is not lawful for the plaintiff, on filing an affidavit of per- 
th*^Y**^*'r *°^*^ service of the writ of summons, or a judge's 
form. order for leave to proceed under the provisions of 

this act (a), and a copy of the writ of summons, to 
file a declaration {b) indorsed with a notice to plead 
in eight da}^, and to sign judgment by default at the 
expiration of the time to plead, so indorsed as afore- 
said ; and in the event of no plea being delivered, 
where the cause of action mentioned in the decla- 
ration is for any of the claims which might have been 
inserted in the special indorsement on the writ of 
summons hereinbefore provided, and the amount 
claimed is indorsed (c) on the writ of summons, the 
judgment shall be final, and execution may issue for 
an amount not exceeding the amount indorsed on 
the writ of summons, with interest at the rate 
specified, if any, and the sum fixed by the masters 
for costs, as hereinbefore mentioned, unless the 
plaintiff claim more, in which case the costs shall be 
taxed in the ordinary way : Provided always, that 
in such case the plaintiff shall not be entitled to 
more costs than if he had made such special indorse- 
ment, and signed judgment upon non-appearance. 

Where an appearance sec, atat, has been entered before 
the 24th of October 1852, this section does not apply; 
therefore, where such an appearance was entered on the 
8th of October, and a declaration was filed on the 27th of 
October, with a notice to plead indorsed thereon, under 
sec. 68, and judgment was signed for default of a plea, it 
was held that the proceedings were irregular, and that 
notice of filing the declaration should have been given ; 
GoodHffe V. Neaves, 21 L. J., Exch. 338 ; 8 Exch. Rep. 134, 
S. C. ; and the same point was decided in Piggott v. Jackson^ 
20 L. T., 95. Q. B. 

(a) See sec. 17. 

(6) No notice of filing the declaration need be given. If 
the defendant has been served personally with the writ, and 
does not appear thereto, he can have no right to complain 
of the declaration being filed behind his back ; nor can he 
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have such riffht, if. the writ has not been personally serred, 
hut a judge s order to proceed has been obtained under 
sees. 17, 18, or 19, as such order would not have been 
granted, except on clear default on his part ; and if it should 
be thought necessary in any case that notice should be 
given, the judge would so direct in the order. 

(c) That is, the common indorsement of debt and costs, 
&c., imder sec. 8. 

XXIX. The defendant may appear at any time Appearance 
before judgment, and if he appear after the time ^^®j^*®'' 
specified either in the writ of summons, or in any time before 
rule or order to proceed as if personal service had judgment, 
been effected, he shall, after notice of such appear- 
ance to the plaintiff or his attorney, as the case may 

be, be in the same position as to pleadings and other 
proceedings in the action as if he had appeared in 
time : Provided always, that a defendant appearing 
after the time appointed by the writ shall not be 
entitled to any further time for pleading, or any 
other proceeding than if he had appeared within 
such appointed time. 

XXX. Every appearance by the defendant in Appearance 
person shall give an address, at which it shall be fendant*ki' 
sufficient to leave all pleadings and other proceedings person to 
not requiring personal service ; and if such address ^*^® *" *^" 
be not given the appearance shall not be received ; wWch*pro- 
and if an address so given shall be illusory or ficti- ceedings 
tious, the appearance shall be irregular, and may be "*^^ 
set aside by the court or a judge, and the plaintiff 

may be permitted to proceed by sticking up the 
proceedings in the master's office without further 
service. 

See farther, as to sticking up proceedings, where de- 
fendant's residence is unknown, H. T., 16 Vict., rr. 162, 
166, post pp. 199, 201. 

XXXL The mode of appearance to every such Mode of ap- 
writ of summons, or under the authority of this act, pewa^c^ to 

1 II 1 1 J i- . J •' . .,. ' writofsura- 

snali be by dehvenng a memorandum m writmg mons. 
according to the following form, or to the like 
effect : 
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** A. Plaintiff, against C. D. x The Defendant C. D. 

or I appears in person, 

against C. D. and another, > E.F., Attorney for CD. 

or 1 appears for him. 

against C. D. and others. / 

[If the defendant appears in person here give his 
address,] 

Entered the day of 18 ." 

Such memorandum to be delivered to the proper 
officer or person in that behalf, and to be dated on 
the day of the delivery thereof. 

The form is the same as that giyen by 2 Wm. 4, c. 39, 
sched. 2, except as to the address, if the defendant appears 
in person. 

By E. H., 16 Yict., r. 2, " If two or more defendants 
in the same action shall appear by the same attorney, and 
at the same time, the names of all uie defendants so appear- 
ing shall be inserted in one appearance," post p. 148. 

mSniT XXXII. All such proceedings as are mentioned in 
in writ or any writ or notice issued under this act shall and 
notice may may be had and taken in default of a defendant's 

be had and ^ ^ J;^„ -« « «« 

taken. appearance. 

Proceedings XXXIII. In any action brought against two or 
where only more defendants, where the writ of summons is in- 
defendwus* dorsed in the special form hereinbefore provided, if 
appearTo^ One or more of such defendants only shall appear, 
writ spe- and another or others of them shall not appear, it 

dorsed!"' ^^^^ ^^^ ™*y ^ lawful for the plaintiff to sign judg- 
ment against such defendant or defendants only as 
shall not have appeared, and, before declaration 
against the other defendant or defendants, to issue 
execution thereupon, in which case he shall be taken 
to have abandoned his action against the defendant 
or defendants who shall have appeared; or the 
plaintiff may, before issuing such execution, declare 
against such defendant or defendants as shall have 
appeared, stating, by way of suggestion, the judg- 
ment obtained against the other defendant or defen- 
dants who shall not have appeared (a), in which 
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case the judgment so obtained against the defendant 
or defendants who shall not have appeared shall 
operate and take effect in like manner as a judgment 
by default obtained before the commencement of 
this act against one or more of the several defendants 
in an action of debt before the commencement of 
this act. 

(a) See form of declaration and suggestion, Chit. Prac. 
Forms, 103. d. 

And with respect to the joinder of parties to ac- Joinder of 
tions, be it enacted as follows : Parties. 

The provisions in sees. 34, 35, 36, and 37, which have 
been substituted for those recommended by the commis- 
sioners in their report, p. 9, are shortly as follows : 

Misjoinder and nonjoinder of plaintiffs may be amended 
at any time before the trial by order of the court or a Judge 
(sec. 34). 

If notice of nonjoinder of plaintiff has been given, or if 
a plea in abatement has been pleaded, the plaintiff may 
amend without order (sec. 36). If he does not so amend, 
the nonjoinder (so far at least as regards the persons men- 
tioned in such notice or plea) cannot be amended at the 
trial (sec. 35). 

Misjoinder of plaintiff, and, if no notice of nonjoinder 
has been given or plea in abatement pleaded, or so far as 
regards persons not therein mentioned, the nonjoinder of 
plainti£b may be amended at the trial (sec. 35). 

Misjoinder of defendants in actione on contract may be 
amenaed before or at the trial (sec. 37). 

Nonjoinder of defendants in actions on contract after plea 
in abatement may be amended by the plaintiff before trial, 
and he may proceed against the original and added de- 
fendants (sec. 38). 

For forms of affidavits and orders, see C!hit. Prac. Forms, 
76—79. 

XXXIV. It shall and may be lawful for the court Nonjoinder 
or a judge, at any time before the trial of any cause, "»diniYin- 
to order that any person or persons, not joined as tia^na^be 
plaintiff or plaintiffs in such cause, shall be so joined, amended 
or that any person or persons originally joined as ^®^°" *''*'• 
plaintiff or plaintiffs shall be struck out from such 
cause, if it shall appear to such court or judge that 
injustice will not be done by such amendment, and 
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that the person or persons, to be added as aforesaid, 
consent, either in person or by writing, under his, 
her, or their hands, to be so joined, or that the 
person or persons, to be struck out as aforesaid, 
were originally introduced without his, her, or their 
consent, or that such person or persons consent in 
manner aforesaid to be so struck out; and such 
amendment shall be made upon such terms as to 
the amendment of the pleadings (if any), postpone- 
ment of the trial, and otherwise, as the court or 
judge by whom such amendment is made shall think 
proper ; and when any such amendment shall have 
been made, the liability of any person or persons, 
who shall have been added as co-plaintiff, or co- 
plaintiffs, shall, subject to any terms imposed as 
aforesaid, be the same as if such person or persons 
had been originally joined in such cause. 

Formerly, in actions on contract the nonjoinder of a 
person as plaintiff -was a defence under the general issue, 
except in the case of executors, where a plea in abatement 
was necessary (1 Saimd. 291 k), and in the case of assig- 
nees, where such a defence was properly raised by a 
traverse of the plaintiff's being assignee modo et formd; 
Jones T. Smith, I Exch. R. 831. 

The Court of Exchequer haye, however, in several cases, 
allowed the name of a plaintiff to be added (Baker v. 
Neave, 1 Cr. & M. 112 ; Lakin v. Watson, 2 Cr. & M. 685 ; 
Broum y. Ftdlarton, 13 M. & W. 556) ; but the two earlier 
cases were disapproved of by the Court of Queen's Bench. 
(See Roberts y. Bate, 6 A. & £. 782.) 

Nonjoinder XXXV. In case it shall appear at the trial of any 
der of piaini ^^^^^n that there has been a misjoinder of plaintiffs, 
tiffs may be or that some person or persons, not joined as plain- 
amended at tiff or plaintiffs, ought to have been so joined, and 
in*cMes*o" the defendant shall not, at or before the time of 
amend- pleading, have given notice in writing that he ob- 
ments of jg^^g ^0 such nonjoinder, specifyine: therein the name 

variances "^ /•!_ ' r j o t'-'j 

under 3 & 4 or names of such person or persons, such misjomder 

w. 4, c. 42. or nonjoinder may be amended, as a variance, at the 

trial by any court of record holding plea in civil 

actions, and by any judge sitting at nisi prius, or 
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other presiding officer, in like manner as to the mode 
of amendment, and proceedings consequent thereon, 
or as near thereto as the circumstances of the case 
ivill admit, as in the case of amendments of variances 
under an Act of Parliament passed in the session of 
Parliament, held in the third and fourth years of the 
reign of his late majesty King William the Fourth, 
intituled, ** An Act for the fiirther Amendment of 
the Law, and the better Advancement of Justice," 
if it shall appear to such court, or judge, or other 
presiding officer, that such misjoinder or nonjoinder 
was not for the purpose of obtaining an undue ad- 
vantage, and that injustice will not be done by such 
amendment, and that the person or persons, to be 
added as aforesaid, consent, either in person or by 
writing, under his, her, or their hands, to be so 
joined, or that the person or persons to be struck 
out as aforesaid, were originally introduced without 
his, her, or their consent, or that such person or 
persons consent, in manner aforesaid, to be so struck 
out ; and such amendment shall be made upon such 
terms as the court, or judge, or other presiding 
officer, by whom such amendment is made, shall 
think proper ; and when any such amendment shall 
have been made, the liability of any person or per- 
sons, who shall have been added as co-plaintitif or 
co-plaintiffs, shall, subject to any terms imposed as 
aforesaid, be the same as if such person or persons 
had been originally joined in such action. 

The judge, or officer presiding at the trial, has power to 
determine the amount of the costs of the amendment, and 
the court will not review his decision as to them. See 
Tomlinson v. Ballard, 12 L. J., Q. B. 257. If it should be 
necessary under this section to withdraw the record, the 
plaintiff would be liable to pay the costs of the day; 
Skinner v. London and Brighton Railtoay Company, 19 L. J., 
Exch. 162, 4 Exch. 886, S. C. In the last-mentioned case 
it was doubted by Alderson, B., whether, under the former 
act, the judge had power to amend without payment of 
costs, and whether the act was not imperative as to such 
payment ; but it is apprehended that under the present 
act the judge might make terms as to such payment, 
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though it is not likely that any case will arise in which 
such terms would he made in favour of the party amending. 
Any party dissatisfied with the allowance of any such 
amendment may apply for a new trial upon that ground 
(see 3 & 4 Wm. 4, c. 42, s. 23) ; hut if the judge reSise to 
amend, there is no power giyen to apply to vie Court m 
banc ; WhitweU y. Scheer, 8 A. & £. 309 ; Jenkitu y. PhiUipa, 
9 C. & P. 768. 

Upon notice XXXVI. In case such notice be given, or any plea 
or plea of '^^ abatement of nonjoinder of a person or persons 

noiyoinder , . .^ "^ i • x-zr • u i. 

of plaintiffs, ^^ co-plaintiii or co-plaintitis, m cases where such 
proceedings plea in abatement may be pleaded, be pleaded by 
Mjended. ^^® defendant, the plaintiff shall be at liberty, with- 
out any order, to amend the writ and other pro- 
ceedings before plea, by adding the name or names 
of the person or persons named in such notice or 
plea in abatement, and to proceed in the action 
without any further appearance, on payment of the 
costs of, and occasioned by such amendment only, 
and in such case the defendant shall be at liberty 
to plead de novo. 

By H. H., 16 Yict., r. 6, post p. 149, a consent of the parties 
added is to he filed (unless a judge dispense with sudi 
filing), with an affidayit of the handwriting. 

Mi^oinder XXXVII. It shall and may be lawful for the 
of defend- QQurt or a judec in the case oi the joinder of too 

ants may be i /• •* i • 

amended many defendants m any action on contract, at any 
before or at time before the trial of such cause, to order that 
*''**' the name or names of one or more of such defend- 

ants be struck out, if it shall appear to such court 
or judge that injustice will not be done by such 
amendment; and the amendment shall be made 
upon such terms as the court or judge, by vrhom 
such amendment is made, shall think proper ; and 
in case it shall appear at the trial of any action on 
contract that there has been a misjoinder of defend- 
ants, such misjoinder may be amended, as a variance, 
at the trial, in like manner as the misjoinder of 
plaintiffs has been hereinbefore directed to be 
amended, and upon such terms as the court, or 
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judge, or other presiding officer, by whom such 
amendment is made, shall think proper. 

As to the terms upon which such amendment would be 
made before trial, see Palmer y. Beale, 9 Dowl. 529 ; Jackson 
V. Nunn, 4 Q. B. 209. 

In Craufurd v. Cocks, 19 L. J., Exch. 169 ; 6 Exch. R. 287, 
S. C, the Court of Exchequer, to prevent the operation 
of the Statute of Limitations, set aside a nonsuit, and gave 
the plaintiff liberty, upon certain terms, to amend the 
declaration, and all subsequent proceedings, by striking 
out the names of two defendants erroneously joined. 

XXXVIII. In any action on contract where the upon piea 
nonjoinder of any person or persons as a co-defend- in abate- 
ant or co-defendants has been pleaded in abatement, ^^JjoinJer 
the plaintiff shall be at hberty, without any order, of defend. 
to amend the writ of summons and the declaration, *°*"'. P"*- 
by adding the name or names of the person or per- ^ay ^ 
sons named in such plea in abatement as joint con- amended. 
tractors, and to serve the amended writ upon the 
person or persons so named in such plea in abate- 
ment, and to proceed against the original defendant 

or defendants, and the person or persons so named 
in such plea in abatement : Provided that the date 
of such amendment shall, as between the person or 
persons so named in such plea in abatement and the 
plaintiff, be considered for all purposes as the com- 
mencement of the action. 

By this section the plaintiff is enabled, toithotU any order, 
to continue the original action upon amendment of the writ, 
and declaration, instead of commencing, as formerly, a fresh 
action. 

The courts will not allow a plaintiff to amend after plea 
by adding a defendant, and queere whether such amendment 
would be allowed before declaration, or plea. (See GoodckUd 
V. Leadham, 1 Exch. B. 706, and Roberts v. Bate, 6 Ad. & E. 
778.) 

See for the form of commencement of the declaration after 
plea in abatement, post sec. 60. 

XXXIX. In a]l cases after such plea in abatement Provision in 
and amendment, if it shall appear upon the trial of gy^g^"*g^( 
the action that the person or persons so named in proceedings 
such plea in abatement was or were jointly liable »8wn8t the 

c 
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der of de- 
fendants. 



perttons with the original defendant or defendants, the 
named In original defendant or defendants shall be entitled as 
abatement ^g^iinst the plaintiff to the costs of such plea in 
for nonjoin- abatement and amendment ; but if at such trial it 
shall appear that the original defendant or any of 
the original defendants is or are liable, but that one 
or more of the persons named in such plea in abate- 
ment is or are not liable as a contracting party or 
parties, the plaintiff shall nevertheless be entitled to 
judgment against the other defendant or defendants 
who shall appear to be liable ; and every defendant 
who is not so liable shall have judgment, and shall 
be entitled to his costs as against the plaintiff, who 
shall be allowed the same, together with the costs 
of the plea in abatement and amendment, as costs 
in the cause against the original defendant or de- 
fendants who shall have so pleaded in abatement 
the nonjoinder of such person : Provided that any 
such defendant who shall have so pleaded in abate- 
naent shall be at liberty on the trial to adduce 
evidence of the hability of the defendants named by 
him in such plea in abatement (a). 

This section adopts the provisions in 2 & 3 Wm. 4, c. 42, 
8. 10, as to the costs of a trial after plea in abatement. 

(a) After such evidence is given, the counsel for the 
defendants, whom such evidence tends to make liable, 
may address the jury; Beale v. Mottls, 1 Car. & Kir. 1, coram 
Lord Denmcm, C. J. 

Joinder of XL. In any action brought by a man and his wife 
claims by fQ^ ^,j iniurv done to the wife, in respect of which 

hosbandand , . m • • j i • .-^ •. i. n t_ 

wife with she IS necessaniy jomed as co-plamtm, it shall be 
claims in lawful for the husband to add thereto claims in his 
right of bus- Q^jj right, and separate actions brought in respect 
of such claims may be consolidated, if the court or 
a judge shall think fit : Provided that in the case of 
the death of either plaintiff such suit, so far only as 
relates to the causes of action, if any, which do not 
survive, shall abate. 

Formerly in such an action the husband could not recover 
special damages for loss of service, or for any expense he 
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had been put to (e, g, by payment of a surgeon's bill), but 
was left to bring a separate action in his own name for such 
damage. (See Dengate v. Gardiner^ 4 M. & W. 5.) The 
earlier cases at first sight appear to conflict with this deci- 
sion. See RtisseU y. Come, Lord Haym. 1031, 1 Salk, 119, 
S. C. ; Todd v. Redford, 11 Mod. 264. But it will be seen, 
upon examination, that in those cases the evidence of such 
separate damage sustained by the husband was held to be 
admissible only for the purpose of showing how outrageous 
was the injury to the wife, and not as a substantive ground 
of damage. See Huxley v. Berg, I Stark. 98. 

And with respect to joinder of causes of action, be ^^^^^J^ 
it enacted as follows : of Action. 

XLI. Causes of action, of whatever kind/ pro- Diflferent 
vided they be by and against the same parties and aJSon* ^^y 
in the same rights, may be joined in the same suit ; be joined. 
but this shall not extend to replevin or ejectment ; ^^* separate 
and where two or more of the causes of action so be^rdered. 
joined are local, and arise in different counties, the 
venue may be laid in either of such counties ; but 
the court or a judge shall have power to prevent the 
trial of different causes of action together, if such 
trial would be inexpedient, and in such case such 
court or judge may order separate records to be 
made up, and separate trials to be had. 

This is a new provision, and the reasons for it will be 
found clearly set forth in the First Heport of the Common 
Law Commissioners, pp. 31, 32. 

And for the determination of questions raised by Que$H(m» 
consent of the parties without pleading, be it enacted ^^^J^^^'* 

as follows : pleading. 

By the following sections down to sec. 48 inclusive, the 
provisions of 3 & 4 Wm. 4, c. 42, s. 25, are considerably 
extended. 

Questions of fact may, by order of a judge, be stated 
for the decision of a jury without pleadings (sec. 42). And 
see form Sched. (A.), No. 6, post p. 129. 

Questions of law may, in like manner, be stated for the 
opinion of the court (sec. 46). 

Agreements in hoih cases mav be entered into by the 
parties as to money, and costs to be recovered : such agree-f 
ments to be embodied in the judge's order (sees. 43, 47). 
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The foim of judgment, which by the former act was 
limited, may now be moulded to meet the circumstances of 
the case. 

For forms of agreements and orders, see Chit. Prac. 
Forms, 82—90. 

Questions XLII. Where the parties to an action are agreed 
afierwriT^* ^® '^ ^^^ question or questions of fact to be decided 
issued, by between them, they may, after writ issued, and 
consent, and before judgment, by consent, and order of a judge, 
jud^e.^'be (which Order any judge shall have power to make, 
raised with- upon being satistied that the parties have a bond fide 
out plead- interest in the decision of such question or questions, 

11)28 • 

and that the same is or are fit to be tried), proceed 

to the trial of any question or questions of fact 

without formal pleadmgs; and such question or 

questions may be stated for trial in an issue in the 

form contained in the schedule (A) to this act 

annexed, marked No. 6, and such issue may be 

entered for trial and tried accordingly in the same 

manner as any issue joined in an ordinary action ; 

and the proceedings in such action and issue shall 

be under and subject to the ordinary control and 

jurisdiction of the court, as in other actions. 

Agreement XLIII. The parties may, if they think fit, enter 

tered int^o**" '"'^ ^^ agreement in writing, which shall not be 

for the pay. subjcct to any Stamp duty, and which shall be 

m^n' °^ d ^™^o^^®^ i^ ^"6 Said or any subsequent order, that 

costoac- upon the finding of the jury in the affirmative or 

cording to negative of such issue or issues, a sum of money 

oHhrusue ^^^^ ^y '^® parties, or to be ascertained by the 

' jury upon a question inserted in the issue for that 

purpose, shall be paid by one of such parties to the 

other of them, either with or without the costs of 

the action. 

Judgment XLIV. Upon the finding of the jury in any such 

*° ^® ®°*®'" issue, judgment may be entered for such sum as 

ingto the' ^^^^^ ^^ ^^ agreed or ascertained as aforesaid, with 

agreement, or without costs, as the case may be, and execution 

tionlwu^d ™^y ^*^"® "P^'* ®"^^ judgment forthwith, unless 
forthwith. Otherwise agreed, or unless the court or a judge 
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shall otherwise order for the purpose of giving either unless stay- 
party an opportunity for moving to set aside the «^- 
verdict, or for a new trial. 

XLV. The proceedings upon such issue may be Proceedings 
recorded at the instance of either party, and the "pon issue 
judgment, whether actually recorded or not, shall corded. 
have the same effect as any other judgment in a 
contested action. 

XLVI. The parties may, after writ issued, and Questions of 
before judgment, by consent and order of a judge, [^JJ*^^, 
state any question or questions of law in a special writ issued, 
case for the opinion of the court, without any ^y consent, 

11' * and leave 

pleadings. of a judge. 

The court will not entertain a case, so stated for their without 
opinion, where there is reason to believe that the action is pleading, 
not hon& ^cifo brought to determine a matter in controversy 
between the parties ; Doe d. Duntze v. Duntze, 6 C. B. 100. 

XLVII. The parties may, if they think fit, enter Agreement 
into an agreement in writing, which shall not be " '® Pjy- 
subject to any stamp duty, and which shall be em- money and 
bodied in the said or any subsequent order, that costs, ac 
upon the judgement of the court beine eiven in the f®''*^"^ to 

*^,*'~ . .~~ . judgment 

affirmative or negative of the question or questions upon spe- 
of law raised by such special case, a sum of money, ciai case, 
fixed by the parties, or to be ascertained by the 
court, or in such manner as the court may direct, 
shall be paid by one of such parties to the other of 
them, either with or without costs of the action ; 
and the judgment of the court may be entered for 
such sum as shall be so agreed or ascertained, with 
or without costs, as the case may be, and execution 
may issue upon such judgment forthwith, unless 
otherwise agreed, or unless stayed by proceedings 
in error. 

XLVIII. Incase no agrreement shall be entered Costs to foi- 
into as to the costs of such action, the costs shall ^^^^^^ ^^^ 
follow the event, and be recovered by the successful less other- 

party. wise agreed. 

And with respect to the language and form of Pleading* 
pleadings in general, be it enacted as follows : *" gener a , 
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Fictitious XLIX. All statements which need not be proved, 

arermentT* ^"^^ ^ *^® Statement of time, quantity, quality, and 
not to be value, where these are immaterial ; the statement 
made. of losing and finding, and bailment (a), in actions 
for goods or their value ; the statement of acts of 
trespass having been committed with force and arms, 
and against the peace of our lady the Queen ; the 
statement of promises which need not be proved, as 
promises in indebitatus counts (6), and mutual 
promises to perform agreements ; and all statements 
of a like kind, shall be omitted. 

(a) The allegation of bailment in detinue was held not 
to be traversable in Cloasman v. White, 7 C. B. 43. 

(b) This removes the objection raised in Bayter v. Moat, 
2 M. & W. 66. 

Judgment L. Either party may object by demurrer to the 
muwerV P^^^t^^*"? ^f the Opposite party, on the ground that 
be given ac- such pleading does not set forth su£Bcient ground of 
cording to action, defence, or reply, as the case may be ; and 

right o7the ^^®^® ***"® ^ joined On such demurrer, the court 
cause. shall proceed and give judgment according as the 

very right of the cause and matter in law shall 
appear unto them, without regarding any imper- 
fection, omission, defect in or lack of form ; and no 
judgment shall be arrested, stayed, or reversed for 
any such imperfection, omission, defect in or lack 
of form. 

Sec. 16 & 17 Car. 2, c. 8, and 4 Anne, c. 16. 

The former Statutes of Jeofails only provided that judg- 
ment should be given according to the very right of the 
cause, without regard to any imperfection, defect in, or lack 
of form, except where such imperfection, &c., was shown 
by special demurrer; thus, in fact, the necessity for the 
form was continued; but by this section and the following 
one all formal defects (which could only be objected to by 
special demurrer) are cured. 

Objections jj^ ^0 pleading shall be deemed insufficient for 
speciaiVe- ^^Y defect which could heretofore only be objected 
murrer to by special demurrer. 

taken away. 

It has been held that special demurrers pending at the 
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time when this act came into operation are not a£fected by 
it. The clauses refer to future pleadings, not to past ; Pinhom 
y. Souster, 21 L. J., £xch. 336 ; 8 Exch. Rep. 138, S. C. 

LII. If any pleading be so framed as to pre ?^®*^"^ 
judice, pmbarrass, or delay the fair trial of the embarrass 
action, the opposite party may apply to the court may be 
or a judge to strike out or amend such pleading, **™®^ °"^ 

* or axneDded. 

and the court or any judge shall make such order 
respecting the same, and also respecting the costs 
of the application, as such court or judge shall 
see 6t. 

This section was inserted by the House of Commons in 
lieu of a provision, that pleadings might be objected to by 
special demurrer on the grounds of duplicity, arsumenta- 
tiveness, and uncertainty, if the effect of such duplicity, 
argumentativeness, and uncertainty was to embarrass or 
mislead the opposite party; but tfaiat the judgment upon 
such demurrer was not to be subject to be reversed on error. 

For form of summons and order, see Chit. Pr. Forms, 120. 

Upon an application under this section, the court ordered, 
that a replication of an acknowledgment within twenty years 
to a plea of the Statute of Limitations, without stating what 
kind of acknowledgment, should be amended, so as to show 
the description of acknowledgment relied on ; Forsyth v. 
Bristowe, 22 L. J., Exch. 70 ; and see Messiter v. i2oae, 22 
Xi. J., C/. X . 7o. 

LIII. Rules to declare, or declare peremptorily, Four days' 
and rules to reply, and plead subsequent pleadings, gt^JJIied for 
shall not be necessary, and instead thereof a notice mie to de- 
shall be substituted requiring the opposite party to <^^"®! '^p^J' 
declare, reply, rejoin, or as the case may be, within °' "J®*°- 
four days, otherwise judgment, such notice to be 
delivered separately or indorsed on any pleading to 
which the opposite party is required to reply, rejoin, 
or as the case may be. 

Formerly, if the plaintiff did not declare within the time 
limited by the rule, a four-days' demand of declaration was 
also necessary ; but semble the notice required by this section 
will hereafter be sufficient alone. 

By R. H., 16 Vict., r. 7, post p. 149, no side bar rule for time 
to declare shall be granted. The plaintiff must, therefore, 
if he desires to delay declaring, obtain a judge's order for 
time to declare. See post note to sec. 58. 

By R. H., 2 Wm. 4, r. 64, service of the rule to reply, or 
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plead any subsequent pleading, was to be deemed a sufficient 
aemand of a "replication, or such other subsequent pleading, 
and the service of the notice under this section will have 
the same effect. 

Judgment cannot be signed, if the opposite party deliver 
such pleading beforehand, though the time for so pleading 
was out at the time of delivery ; Gray v. Permellt 1 Dowl. 
121. 

As to rules to plead, see pott sec. 62. 

r^d^teT*** ^^^" Ev®ry ^^claration and other pleading shall 
and entered ^ entitled of the proper court (a), and of the day {b) 
as of time of of the month and the year when the same was 

unieMTorder P'®*^^*^» *"*^ ^^^^^ ^^^ "o Other time or date ; and 
to the con- every declaration and other pleading shall also be 
trary. entered on the record made up for trial and on the 

judgment roll under the date of the day of the 
month and year when the same respectively took 
place, and without reference to any other time or 
date, unless otherwise specially ordered by the court 
or a judge (c). 

Formerly provided for by B. H., 4 "Wm. 4, r. 1, and M. T., 

3 Wm. 4, r. 15, except as to pleas and subsequent pleadings 
bearing the title of me court. 

(a) The title of the court must appear on the face of the 
pleadings. See Ripling v. Watta^ 4 Dowl. 290. 

Formerly, if a plea was entitled in the wrong court, the 
plaintiff might treat it as a nullity, and sign judgment 
( Guy V. Wright^ Exch., January 28, 1845 ; and see Ray v. 
Good, 5 Dowl. 295) ; but such plea would now be held to be 
only irregidar, and not a nullity. See Ripling v. Watts, 
tibi wpra, 

(6) Pleadings, tested on a wrong day, are not a nullity, 
but may be set aside as irregular; Hodgson v. PenneU, 

4 M. & W. 373 ; and see Neumham v. Hanny, 5 Dowl. 262. 
These irregularities would probably be amended by a 

judge under sec. 222 of this act, post, 

(^ This section extends to pleadings upon writ of revivor 
upon a judgment (see Collins v. Beaumont, 5 Dowl. 700), and 
to pleas in abatement ; Pillay v. Richardson, 17 L. T. 74, 

LV. It shall not be necessary to make profert of 
any deed or other document mentioned or relied on 
in any pleading ; and if profert shall be made it 
shall not entitle the opposite party to crave oyer of 
or set out upon oyer sucn deed or other document. 
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LVI, A party pleading in answer to any pleading Document 

in /which any document is mentioned or referred to ™ay i>e»ct 

shall be at liberty to set out the whole or such part i^'conau 

thereof as may be material, and the matter so set dered a part 

out shall be deemed and taken to be part of the ?''V*P^*f'\: 
l j. . , . , . . *^ ing in which 
pleadmg m which it is set out. it ig get 

The questions as to whether it is necessary to set out the ^^^' 
whole deed after craving oyer (see Newton t. Wilmot, 
8 M. & W. 711 ; Praed v. Duchess of Cumberland, 4 T. R. 686, 
and 1 Saund. 317, n. 2), and also as to the proper course 
for the party to adopt in case of the whole deed not being 
set forth, or misrecited (see K^>p y. Wiggett, 6 C. B. 280, 
and Turquand v. Hennett, 7 C B. 179), are set at rest by this 
section. 

LVII. It shall be lawful for the plaintiff or de- Perform- 
fendant in any action to aver performance of con- *p^e «' con- 
ditions precedent generally, and the opposite party cedent maV 
shall not deny such averment generally, but shall be averred 
specify in his pleading the condition or conditions e^"*'***)'* 
precedent the performance of which he intends to 
contest. 

This would probably have been effected by the provi- 
sions in sec. 61, since a declaration or plea containing a 
general ayerment of performance nvas only bad on special 
demurrer ; and if the opposite party pleaded over instead of 
demurring, he could not afterwards object to the want of 
a more particular averment {Thorpe v. Thorpe, 1 Ld. Harm. 
662 ; Manby v. Cremonini, 2 L. M. & P. 660, 6 Exch. Kep. 
808, S. C). 

It may be observed, that, by a well-known rule of plead- 
ing, this general averment was allowed where more par- 
ticular averments would have led to prolixity; Co. Litt. 
303 (5) ; and see Grey v. Friar, 19 L. J., Q. B., 393, 16 Q. B. 
901, S. C. 

And this general averment of performance will, it is 
apprehended, be sufficient, even when the condition has 
not been performed in ftict; as the meaning of readiness 
and willingness must be, that the non-completion of the 
contract was not the fault of the party pleading, and that 
he was disposed and able to complete it, if it had not been 
renounced by the opposite party (see per Lord Campbell, 
C. J., in Cort v. Ambergate Raihoay Company, 20 L. J., Q. B. 
465) ; and therefore in such case the party pleading has in 
law ** performed all on his part to be performed ;" and see 
Ruit T. Nottidge, 1 £. & B. 99. 

C2 
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Declaration. And with regard to the time and manner of de- 

daring, and to particulars of demand, beit enacted 

as follows : 

dicuif '*" LVIIl. A plaintiff shall be deemed out of Court, 
wUhin*a unless he declare within one year after the writ of 
year. summons is returnable. 

Thia was formerly provided for by R. H., 2 Wm. 4, r. 35. 
The plaintiff is not compelled to declare till the end of 
the term next after the appearance entered, whether the 
appearance be entered in term or vacation ; Foster v. Prynns, 
8 M. & W. 664. If he does not declare by that time, and is 
. not prevented declaring by some rule or order, or has not 
obtained an order (R. H., 16 Vict., r. 7) for time to declare, 
judgment of non-pros, may be signed against him (13 Car. 
2, St. 2, 8. 3). The defendant before signing judgment of 
non-pros, must, under sec. 63 of this act, give a four-days' 
notice to the plaintiff to declare, and that notice will, it is 
apprehended, be sufficient, without any demand of declara- 
tion. 

A stunmons taken out on the ground that the defendant 
had not declared "within four terms" has been held 
insufficient; it should have been "within a year;" Chaplin 
V. Showier^ 18 L. J., Exch. 34. A summons is considered as 
returnable immediately on the service. 

LIX. Every declaration shall commence as fol- 
lows, or to the hke effect : 

[ Venue] (a) " A. B. by E, F., his attorney [or, 
** in person, as the case may be], sues C. D. 
" for [here state the cause of action] ; " 

And shall conclude as follows, or to the like effect : 

** And the plaintiff claims £ , [or, if 

** the action is brought to recover specific goods, 
'' the plaintiff claims a return of the said goods 
** or their value, and £ for their 

" detention] " {b). 

See M. T., 3 Wm. 4, r. 15. The form of the declaration is 
altered to meet the provisions of this act. 

(a) By R. H., 16 Yict., r. 18, no venue shall be changed 
without a special order of the court or a judge, unless by 
consent of Uie parties, post p. 153. 

Since this act, it would seem that the only mode of 
taking advantage of any objection as to the, statement of 
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venue is by application to the court or a judge to set aside 
the declaration, or compel the plaintiff to amend it ; Chit. 
Prac. Forms, 101. 

(b) As to the form of the claim at the end of the decla- 
ration, in cases where the cause of action is one in respect 
of which an action of debt would have lain before the 
statute, the reader is referred to a very learned note in 
Chit. Prac. Porms, 102; in which it is contended, that 
forms of actions only being abolished in so far as any tech- 
nical objection could be made for not complying with them, 
the claim ought, in cases where the plaintiff wishes the 
action to have the incidents of an action of debt, to be of 
£ for debt, and £ for its detention that is to say, 
damage for its detention, or the court ought by other apt 
words to show that the action is of debt. 

LX. In all cases in which, after a plea in abate- Com^ience- 
ment of the nonjoinder of another person as de- ^5°'i^l*^®' 

j»i 1 i»««»iii'i 1 • ji claration 

fendant, the plamtin shall, without having proceeded after plea of 
to trial on an issue thereon, commence another nonjoinder. 
action against the defendant or defendants in the 
action in which such plea in abatement shall have 
been pleaded, and the person or persons named in 
such plea in abatement as joint contractors, or shall 
amend by adding the omitted defendant or defend- 
ants (a), the commencement of the declara*tion shall 
be in the following form, or to the like effect : 

[Venue] " A..B. by E. F., his attorney [or, in 

** his own proper person, &c.], sues C. D. and 

** G. H., which said C. D. has heretofore 

• " pleaded in abatement the nonjoinder of the 

" said G. H. for,'' &c. 

See H. T., 4 Wm. 4, r. 20. 
(a) See sec. 38. 

LXI. In actions of libel and slander the plaintiff declaration 
shall be at liberty to aver that the words or matter 'Jander! °' 
complained of were used in a defamatory sense, 
specifying such defamatory sense, without any^pre- 
fatory averment to show how such words or matter 
were used in that sense, and such averment shall be 
put in issue by the denial of the alleged libel or 
slander ; and where the words or matter set forth, 
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with or without the alleged meaninor, show a cause 
of action, the declaration shall be sufficient. 

The effect of this section will be to do away with purely 
technical objections to the declaration, such as were raised 
in the cases of Alexander v. Angle, 1 C. & J. 143, and 
Hatokes v. Hawkey, 8 East^ 427. 

** The real meaning of the expressions, and the defama- 
tory nature of them, are the essence of the cause of action, 
and will appear on the record. If the particular sense 
alleged does not amount to a cause of action, the defect 
may still be taken advantage of." — First Report of the 
Common Law Commissioners, p. 29. 

Two forms of declaration will be found in Schedule 
(B), pott^.Ul, 

nlb^g^t ^^^ ^ ^'^ pleas and subsequent pleadings be it 
^leadings, enacted as follows : 

Rates to LXII. No rule to plead or demand of plea shall 

plead and be nccessary, and the notice to plead indorsed on 

pfeaVbo-' the declaration or delivered separately shall be 

lished. sufficient. 

Time for LXIII. In cases where the defendant is within 

pleading, the jurisdiction, the time for pleading in bar, unless 

fendwiUs extended by the court or a judge (a), shall be eight 

within ju- days ; and a notice requiring the defendant to plead 

risdiction, thereto in eiu:ht days, otherwise judgment, may, 

days. "^ whether the declaration be delivered or filed, be in- 
dorsed upon the declaration, or delivered separately. 

Formerly, if the venue was laid in London and Middlesex^ 
and the defendant resided within twenty miles of London, 
or if the defendant was an attorney (Brentoti y. Latorence, 
6 Dowl. 506 ; Lowder v. lender, ib. 684), he had but four 
days' time to plead. 
As to the mode of reckoning these* days, see H. T., 16 
Vict. rr. 9, 174, 175; and see Sevenny, Leicester, 12 
Q. B. 949, post pp. 149, 203. 
As to time for pleading after amendment, see sec. 90. 
As to time for pleading after delivery of particulars, see 

R. H., 16 Vict. r. 21, post p. 154. 
The time for pleading in abatement will still be four 

days. See 2 Chit. Arch. 817. 
(a) Where a defendant has taken out a summons for 
further time to plead, which is dismissed after his time for 
pleading has expired, he is entitled to the remainder of 
that day to plead ; Evans v. Senior, 4 Exch. R. 818. 
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LXIV. Express colour shall no longer be neces- Express 
sary in any pleading. colour, &c. 

LXV. Special traverses shall not be necessary in Special 
any pleading. ^ Ac^*"*** 

LXVI. In a plea or subsequent pleading it shall youmX 
not be necessary to use any allegation of actionem commence- 
non, or actionem ulterius non, or to the like effect, "°®°* *°^ 
or any prayer of judgment, nor shall it be necessary jJJJ^gut 
in any replication or subsequent pleading, to use any unneces- 
allegation of precludi non, or to the like effect, or ""^^ 
any prayer of judgment. 

See R. H., 4 Wm. 4, r. 9. 

That rule is as follows : *' In a plea or subsequent plead- 
ing, intended to be pleaded in bar to the cusHon generally^ it 
shdll not be necessary to use any allegation of (ictumem 
fWHt or to the like effect, or any prayer of judgment ; nor 
shall it be necessaryj in any replication or subsequent plead- 
ing, intended to be pleaded in maintenance of the whole action^ 
to use an allegation of precludi turn, or to the like effect, 
or any prayer of judgment." 
The difficulties raised upon the construction of that rule — 
see Putney y. Swann, 2 M. & W. 72 ; Weeditig v. Aldrichj 
9 Ad. & E. 861 ; RaUon v. Davis, 1 Q. B. 496 ; Upward 
V. Knightt 6 Bing. N. C. 338, and Gregory v. Duke of 
Brunawickf 6 M. & Gr. 214, n. (a) — are obviated by this 
section. 

LXVII. No formal defence shall be required in a Commence- 
plea, or avowry, or cognizance, and it shall com- °J*"' ®' 
mence as follows, or to the like effect : 

" The defendant by his attorney [or in 

'* person, or cls the case may be,] says that 
" [here state first defenceY* and it shall not be 
necessary to state in a second or other plea, or 
avowry, or cognizance, that it is pleaded by leave 
of the court or a judge, or according to the form of 
the statute, or to that effect ; but every such plea, 
avowry, or cognizance shall be written in a separate 
paragraph, and numbered, and shall commence as 
follows, or to the like effect : 

'* And for a second [&c.] plea the defendant says, 
'* that [here state second, &c. defence] ; *' 
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or if pleaded to part only, then as follows, or to the 
like effect : 

'' And for a second [&c.] plea to [stating to what 
'' it is pleaded]^ the defendant says that,'' &c. 
and no formal conclusion shall be necessary to any 
plea, avowry, cognizance, or subsequent pleading. 

See R. H., 4 Wm. 4, rr. 10 and 11, which are extended 
by this section. 

Each plea is to be written in a separate paragraph, and 
numbered, and no formal conchuion is necessary, A defect 
by non-compliance with this section may be amended under 
sec. 122. 

LXVIII. Any defence arising after the commence- 
ment of any action shall be. pleaded according to 
the fact, without any formal commencement or con- 
clusion ; and any plea which does not state whether 
the defence therein set up arose before or after 
action shall be deemed to be a plea of matter arising 
before action. 

. See further as to such pleas, T. T., 16 Vict. rr. 22, 23, 
post p. 283. 

LXIX. In cases in which a plea puis darrein 
continuance has heretofore been pleadable in banc 
or at nisi prius, the same defence may be pleaded, 
with an allegation that the matter arose after the 
last pleading (a) ; and such plea may, when neces- 
sary, be pleaded at nisi prius, between the tenth of 
August and twenty-fourth of October (b); but no 
such plea shall be allowed unless accompanied by an 
affidavit that the matter thereof arose within eight 
days next before the pleading of such plea, or unless 
the court or a judge shall otherwise order (c). 

See H. T., 4 Wm. 4, r. 2. 

(a) In the old rule the words " or the issuing of the jury 
process" were here inserted, but as to this process see 
sec. 104. 

(b) These words in italics are new. 

(c) A judge at nisi prius is bound to accept a plea puis 
darrein, even after the jury are sworn, provided it be 
tendered in due form, and accompanied with a proper 
affidavit; and semble that such affidavit is unnecessary 
when the subject-matter of the plea arose at the trial in 
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the presence of the judge ; Todd y. Emly^ 9 M. & W. 606, 
1 Dowl. N. S. 698, S. C. 

A defendant, who after issue joined obtained his dis- 
charge under the Insolvent Debtors' Act, was allowed to 
plead such discharge put* darrein continuance without an 
affidavit ; it being shown that the omission to plead within 
the prescribed time had not arisen from any culpable con- 
duct on his part, and had occasioned no aisadvantage to 
the plaintiff; Dunn v. Loftus, 8 C. B. 76, 7 D. & L. 168, 
3. C. ; and see Kibblewhite v. Reynolds^ 7 Scott, 232. 

A defendant may plead ptde darrein continuance where 
an issue remains to be tried, notwithstanding there are 
other issues upon which the plaintiff has alreaay obtained 
judgment ; Wagner v. Imbrie^ 20 L. J., Exch. 236, 6 Exch. 
R. 380, S. C. 

LXX. It shall be lawful for the defendant in all Payment 
actions (except actions for assault (a) and battery, ?"'® ^°^'* 
false imprisonment, libel, slander, malicious arrest actions. ° 
or prosecution, criminal conversation, or debauching 
of the plaintiff's daughter or servant), and, by leave 
of the court or a judge, upon such terms as they or 
he may think fit, for one or more of several de- 
fendants to pay into court a sum of money by way of 
compensation or amends {h) : Provided that nothing 
herein contained shall be taken to affect the provi- 
sions of a certain Act of Parliament passed in the 
session of Parliament holden in the sixth and seventh 
years of the reign of her present Majesty, intituled 
" An Act to amend the law respecting defamatory 
Words and Libel/' 

The effect of this section, in connexion with sec. 72, will 
be to render unnecessary a rule or order, except in tiie case 
where one or more of several defendants pay into court. 

By 3 & 4 Wm. 4, c. 42, s. 21, power to pay money into 
court was extended to all personal actions with certain ex- 
ceptions (the same as in sec. 70 of this act), but leave of 
the court or judge had to be obtained, except in actions 
where money could have been paid in prior to, and inde- 
pendent of, that act. See H. T., 4 Wm. 4, r. 18 ; Crossfield 
V. Such, 22 L. J., Exch. 66. 

(a) The actions for assault and battery must be for assault 
on the plaintiff himself ; and therefore in an action for assault 
of the plaintiffs son, the defendant may pay money into 
court ; Newton v. Hol/ord, 6 Q.B. 921. 

(6) Payment into court in actions of tort has been held to 
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hare the same effect as payment into court in actions of 
indebitatti9 assumpsitt viz. that of admitting a cause of action 
with damages amounting to the sum paid into court ; Story 
V. Finnia, 6 Exch. Rep. 123, 20 L. J., Exch. 144, S. C. ; 
Schreger v. Garden, 21 L. J., C. P. 136. 

In an action on the case against two defendants, it was 
held, that this plea, if pleaded by both, admitted a joint 
wrong, and that therefore, though no evidence had been 
given to connect one of the defendants with the act com- 
plained of, the plaintiff might have judgment against both ; 
Leyland v. Tancred, 19 L. J., Q. B. 313. But this case was 
overruled in the Common Pleas by Schreger v. Garden^ vbi 
supra; and see Tancred v. Inland, 16 Q. B. 669. 

Payment LXXI. When money is paid into court, such 

h '^ ^^^Id P^y^"®°^ shall be pleaded in all cases, as near as may 
ed, ^^ ' be (a), in the following form, mutatis mutandis: 

** The defendant by his attorney [or in 

person, &c.] 

** [if pleaded to part say, as to £ parcel of 

** the money claimed], brings into court the sum 
'^ of £ and says that the said sum is enough 

** to satisfy the claim of the plaintiff in respect of 
** the matter herein pleaded to." 

By this section the form given in B. T., 1 Vict., r. 1, is 
altered ; and the effect of the alteration will be, that this 
new form may be followed in all cases, since the objection 
to the form given by R. T., 1 Yict., r. 1, that it was unsuit- 
able in an action of debt (see Lowe v. Steele, 16 M. & VV. 
380), is obviated by the introduction of the general term 
" Claim:* 

(a) The meaning of this term ** €u near as may be " is only 
to authorize alterations to adapt the plea to the names of the 
parties, the sum paid, and the like ; Aston v. Perkes, 15 M. 
& W. 385 ; Key v. Thimblehy, 6 Exch. Rep. 692, 20 L. J., 
Exch. 292, S. C. ; therefore any material variance from the 
form given by the statute would make the plea bad ; ib. 

No order to LXXII. No rule or judge's order to pay money 
pay money j^^^q court shall be necessarv, except in the case of 

into court. - i • r'' j . *^ i i 

one or more of several defendants ; but the money 
shall be paid to the proper officer of each court, who 
shall give a receipt for the amount in the margin of 
the plea ; and the said sum shall be paid out to the 
plaintiff or to his attorney, upon a written authority 
from the plaintiff, on demand. 
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See H. T., 4 Wm. 4, r. 18, and notes to sec. 70. 

The power of paying out the money to the plaintiff's at- 
torney is new, and will be found very useful in the master's 
offices. 

By R. H., 16 Yict., r. 11, post p. 150, no affidavit of plain- 
tiff's signature to this written authority is necessary, unless 
specially required by the master. 

LXXIII. The plaintiff, after the delivery of a plea Proceeding 
of payment of money into court, shall be at liberty J^^J^^jJ**^^ 
to reply to the same by accepting the sum so paid meat into 
into court in full satisfaction and discharge of the <iourt. 
cause of action in respect of which it has been paid 
in, and he shall be at liberty in that case to tax his 
costs of suit, and, in case of nonpayment thereof 
within forty-eight hours, to sign judgment for his 
costs of suit so taxed, or the plaintiff may reply that 
the sum paid into court is not enough to satisfy the 
claim of the plaintiff in respect of the matter to 
which the plea is pleaded ; and, in the event of an 
issue thereon being found for the defendant, the de- 
fendant shall be entitled to judgment and his costs 
of suit. 

By this section B. T., 1 Vict. r. 1, is adapted, as shown 
by the part in italics, to meet the alteration in the wording 
of the form of plea, sec. 71. 

If the defendant insulates his defence to one part of the 
declaration from the rest, e. g» if he pleads as to 10/. pay- 
ment into court of that sum, the plaintiff will be entitled 
to his costs, as the rule *' contemplates payment into court 
either in respect of the whole cause of action, or in respect 
of the amount paid into court, and in either case it gives 
the plaintiff his costs of suits, if he accept the money so 
paid into court in discharge ; and it ^ives the defendant 
his costs of suit only where the plaintiff replies damages, 
or a debt, to a greater amount, and there is an issue 
thereon;" Rumbelow v. IVhalley, 20 L. J., Q. B. 262, 2 
L. M. & B. 245, 16 Q. B. 397, S. C. ; and see Hatrison v. 
Watt, 16 M. & W. 316 ; M'Lean v. Phillipa, 7 C B. 817. 

Since the above note was written, all question as to the 
costs after money has been paid into court, in respect of any 

Particular sum or cause of action in the declaration, has 
Ben settled by R. H., 16 Vict., r. 12, postjg, 150. 
As to costs generally on this plea, see 2 Chit. Arch. 1186, 
and R. H., 16 Vict, rr. 12 and IZ.poat pp. 150, 151. 
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Pieu to ac- LXXIV. Whereas certain causes of action may 
t^ k^ P"" . be considered to partake of the character both of 
of breach of breaches of contract and of wrongs, and doubts may 
contract and arise as to the form of pleas in such actions, and it 
wrong. jg expedient to preclude such doubts : Any plea, 
which shall be good in substance, shall not be ob- 
jectionable on the ground of its treating the declara- 
tion either as framed for a breach of contract, or for 
a wrong. 
Payment. LXXV. PJeas of payment and set-off (a), and all 
•et-off, and other pleadings capable of being construed distribu- 
ings which ' tively , shall be taken distributively ; and if issue is 
can be con- taken thereon, and so much thereof as shall be suf- 
tribuUvtiy' ^^ient answer to part of the causes of action proved 
shau be so* shall be found true by the jury, a verdict shall pass 
congtrued. for the defendant in respect of so much of the causes 
of action as shall be answered, and for the plaintiff 
in respect of so much of the causes of action as 
shall not be so answered. 

This is a new provision. As to the pleas of payment and 
set-off, it had, previous to this act, been decided by the well- 
known cases of Cousins v. PadcUm, 2 Cr. M. & R. 547, and 
Tuck V. Tuck, 5 M. & "W. 109, that such pleas were divisible 
in certain cases (see too Kilner v. Bailey ^ 5 M. & W. 382, 
and Rodgers v. Maw, 15 M. & W. 444) : and as to pleas of 
rights of way, &c., being distributive, see R. H., 4 Wm. 4, 
8. v., rr. 4, 5, 6 ; which rules have been held to apply to 
actions on the case, as well as in trespass ; to franchises, as 
well as rights of common ; and to declarations, as well as 
pleas ; Giles v. Groves^ 12 Q. B. 721. 

(a) By R. H., 16 Yict., r. 19, particulars of set-off are to 
be delivered or filed, post p. 163. 

Traverse of LXXVI. A defendant may either traverse gene- 
the deciara- ^ally such of the facts contained in the declaration 
as might have been denied by one plea, or may 
select and traverse separately any material allega- 
tion in the declaration, although it might have been 
included in a general traverse. 

This and the three following sections are framed with a 
view to make the pleadings more concise, and to save ex- 
pense, as it sometimes happens that the general issue denies 



..' 1. ' '^ ,JII Jl Ml 



Cammon Law Procedure. 43 

sereral facts, when a portion of them only is in dispute. 
See Report of the Common Law Commissioners, p. 25 ; and 
see Sutherland y. PraU, 11 M. Se W. 296. 

It may here be observed that in a late case it was held, 
that the practice of taking many separate traverses of aver- 
ments in the declaration was to be restrained where the 
course of pleading manifestly tended to vexation ; Cooling 
V. The Great Northern Baiiway Company, 15 Q. B. 486. 

LXXVII. A plaintiff shall be at liberty to traverse Traverse of 
the whole of any plea or subsequent pleading of the p^®* °' ■"**" 
defendant by a general denial, or, admitting some pl^^i^g of 
part or parts thereof, to deny all the rest, or to deny defendant. 
any one or more allegations. 

By this and the following section power is given to either 
party to traverse the whole, or any one or more allegations 
in the pleading of his opponent. 

As to the power to reply, &c. several matters, see post 
sec. 81. 

The commissioners recommended with reference to this 
change, that, to protect the parties against the costs of proof 
of facts unjustly put in issue by a general traverse, either 
party ought to be entitled to require a finding by the jury 
as to the truth of the several allegations put in issue, and 
that costs should be awarded accordingly. 

The case of Biddulph v. Chamberlayne, 17 Law Times, 164 
Q. B.), may be here referred to, where it was held (Erie, 
'. di8i,)t that if a plea, containing many separate allegations, 
which were denied generally by a replication of de injurid, 
was nevertheless indivisible for the purpose of the verdict, 
and the defendant failed to establish it in its entirety, but 
proved several of the allegations, the plaintiff was stUl en- 
titled to recover the costs of witnesses called to disprove 
those allegations, though the jury, at the request of the 
judge, had expressly found the facts so alleged. 

Power is given to the judges to make rules and regula- 
tions for apportioning the costs of issues by sec. 223. 

LXXVIII. A defendant shall be at liberty in like Traverse of 
manner to deny the whole or part of a replication ^P^^cation, 
or subsequent pleading of the plaintiff. 

LXXIX. Either party may plead, in answer to Joinder of 
the plea or subsequent pleading of his adversary, 
that he joins issue thereon, which joinder of issue 
may be as follows, or to the like effect : 
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** The plaintiff joins issue upon the defendant's 
" 1st [&c. specifying what or what part] plea : " 
'' The defendant joins issue upon the plaintiff's 
'' replication to the 1st [&c.y specifying what] 
" plea ; " 
and such form of joinder of issue shall be deemed 
to be a denial of the substance of the plea or other 
subsequent pleading, and an issue thereon (a) ; and 
in all cases where the plaintiff's pleading is in denial 
of the pleading of the defendant, or some part of it, 
the plaintiff may add a joinder of issue for the de- 
fendant (6). 

(a) This provision disposes of the difficulty which arose 
in the case of Gtoynne v. Bumell, 7 CI. & Fin. 972, 6 B. 
N. C. 453, S. C, as all the material points of any pleading 
will henceforth be put in issue by this joinder of issue. In 
the schedule (B) to this act, the words "the plaintiff takes 
issue" are used. It may be more correct to use the term 
joins, when the plea is a traverse, and the term takes, when 
the plea is in confession and avoidance ; Chit. Frac. 
Forms, 132. 

(d) This will only be necessary where the plaintiff 
traverses a part of the plea. 

An to plead- LXXX. Either party may, by leave of the court 
muiTingto- ^^ ^ judge, plead and demur to the same pleading 
gether. at the same time, upon an affidavit by such party, 
or his attorney, if required by the court or judge, 
to the effect that he is advised and believes that he 
has just ground to traverse the several matters pro- 
posed to be traversed by him, and that the several 
matters sought to be pleaded as aforesaid by way of 
confession and avoidance are respectively true in 
substance and in fact, and that he is further advised 
and believes that the objections raised by such de- 
murrer are good and valid objections in law, and it 
shall be in the discretion of the court or a judge to 
direct which issue shall be first disposed of. 

It was thought advisable to place this power of pleadmg 
and demurring to the same pleading under the control of 
the court, to prevent such a course being resorted to for 
the purposes of delay. 
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The words in italics were inserted by the House of 
Commons. 

Where a party applies for leave to traverse and demur 
under this section, he ought to swear that the allegations 
proposed to be traversed are untrue ; LunUey v. Gye^ 22 L. J., 
Exch. 9. The rule to be collected from that case seems to 
be, that if the facts are within his own personal knowledge, 
he must swear positively to that effect ; if not, then that he 
is so informed and believes; and if a third person is 
vouched, he should show that he has made inquiry of that 
person, or that he cannot do so. The court will generally 
interfere, where expense may be saved by deciding tiie issues 
in law first, and direct that the demurrer be argued first. 
(See Lvmley v. Gye^ as reported in 20 L. T., 103 (Exch.), 
where the court directed that the demurrer should be ar- 
gued before the pleas were delivered ; and Price v. Hewitt^ 
8 Exch. Rep. 146.) But the court will not, it is apprehended, 
interfere with the discretion of the parties, except in such 
case. See Roberts v. TayUr, 7 M. & Gr. 6^9 ; HivUon v. 
Acraman, 3 C. B. 738. 

As to costs when issues in law and fact are raised, see 
R. H., 16 Vict., r. 62, post p. 169. 

LXXXI. The plaintiff in any action may, by Several mat- 
leave of the court or a judge, plead in answer to **i"i"?^ ^® 
the plea, or the subsequent pleading of the de- ^y stage of 
fendant, as many several matters as he shall think the piead- 
necessary to sustain his action ; and the defendant ^°^' 
in any action may, by leave of the court or a judge, 
plead in answer to the declaration, or other subse* 
quent pleading of the plaintiff, as many several 
matters as he shall think necessary for his defence, 
upon an affidavit of the party making such apph- 
cation, or his attorney, if required by the court or 
judge f to the effect that he is advised and believes i 
that he has just ground to traverse the several 
matters proposed to be traversed by him, and that 
the several matters sought to be pleaded as aforesaid 
by way of confession and avoidance are respectively 
true in substance and in fact : Provided that the 
costs of any issue, either of fact or law, shall follow 
the finding or judgment upon such issue, and be 
adjudged to the successful party, whatever may be 
the result of the other issue or issues. 
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By this section the provisions of 4 Anne, c. 16, s. 4 (so 
far as relate to allowing several pleas to be pleaded), are 
extended to replications, and subsequent pleadings ; but a 
provision somewhat similar to one in sec. 11 of that act, 
making an affidavit necessary, has been added. It seems 
that the court will rarely dispense with some kind of 
affidavit. See Crouch v. London and North Western Railway 
Company, 20 L. T., 238 Exch. 

The words in italics were inserted by the House of 
Commons See T. T., 16 Vict. r. 2, post p. 275. 

Judge's oT- LXXXII. No rule of court for leave to plead 
several mat- several matters shall be necessary where a judge's 
ters suffl. order has been made for the same purpose. 

cient. 

Formerly it was necessary in all cases to obtain a rule to 

plead several matters. (See form. Chit. Porms, 42, and see 

1 Chit. Arch. 259.) Such rule will now only be necessary 

when a judge has refused to allow the proposed pleas to 

stand. 

Where such an application is made to the court, it is not 

necessary that the previous application to the judge should 

be noticed in the rule ; Johnstone v. JKhowles, 1 Dowl. N. S. 

30. 

Objections LXXXIIl. All objections to the pleading of several 
to bfTheM? P^^as, replications, or subsequent pleadings, or 
onsummoos several avowries or cognizances, on the ground that 
to plead se- they are founded on the same ground of answer or 
ters. "**'" defence, shall be heard upon the summons to plead 

v several matters. 
Certain LXXXIV. The following pleas, or any two or 

b^*"e"ded ™^r® ®^ them, may be pleaded together as of course, 
together without leave of the court or a judge ; that is to say, 
without a plea denying any contract or debt alleged in the 
' declaration ; a plea of tender as to part ; a plea of 

the Statute of Limitations, set-ofF, bankruptcy of 
the defendant, discharge under an insolvent act, 
plend administravit, plend administravit prtBter, 
infancy, coverture, payment, accord and satisfaction, 
release, not guilty, a denial that the property, an 
injury to which is complained of, is the plaintifTs, 
leave and license, son assault demesne, and any other 
pleas which the judges of the said superior courts, 
or any eight or more of them, of whom the chief 
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judges of the said courts shall be three, shall by any 
rule or order, to be from time to time by them made 
in term or vacation, order or direct. 

This section extends the proTisions in B. T., 1 Wm. 4, 
r. 13. It was necessary formerly to obtain a rule of court 
to plead these pleas. 

LXXXV. The signature of counsel shall not be Signature 
required to any pleading. ^ counse . 

See 1 Chit. Arch. 247. 

Formerly if a plea, which ought to have been signed, was 
delivered without signature, the plaintiff might have treated 
it as a nullity, and signed judgment ; but by replying, or 
making up the issue, he waived the objection ; Shield v. 
Quick, 8 M. & W. 289. 

LXXXVI. Except in the cases herein specifically Forpiead- 
provided for, if either party plead several pleas, mftfers"^ 
replications, avowries, cognizances, or other plead- without 
ings, without leave of the court or a judge, the ^®*^^» J™*^8- 
opposite party shall be at liberty to sign judgment ; b^^gig"^ 
Provided that such judgment may be set aside by 
the court or a judge, upon an affidavit of merits, 
and such terms as to costs and otherwise as they or 
he may think fit (a). 

See B. H., 2 Wm. 4, r. 1, s. 34 ; and Glen v. Levfie, 8 Ezch. 
Hep. 132. 

The proviso is new. The courts have, however, been in 
the habit of allowing the defendant to amend on an affidavit 
of merits and payment of costs. See Harvey v. Hamilton^ 
4 Exch. Rep. 43 ; ChristU v. WaUc&r, 1 Bing. 187- 

Judgment may be signed under this section, where there 
is a substantial variance between the pleas, or any one of 
the pleas allowed by the order, and those delivered ; HUU 
V. Hayman, 2 Ezch. Bep. 323 ; Gabardi v. Harmer, 3 Ezch. 
Hep. 239. 

(a) See Mesaiter v. Rose, 22 L. J., C. P.<78. 

LXXXVII. One new assignment only shall be One new 
pleaded to any number of pleas to the same cause JJ5**biiow- 
of action; and such new assignment shall be con- ed in respect 
sistent with and confined by the particulars delivered <>' *^« ••°»« 
in the action, if any, and shall state that the plaintiff ^J*^^' 
proceeds for causes of action different from all those 
which the pleas profess to justify, or for an excess 
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over and above what all the defences set up in such 
pleas justify, or both. 

The provisions in this and the following section are new, 
and the reasons for adopting them will be found at length 
in the Report of the Common Law Commissioners, p. 27. 

The commissioners proposed, that either party should be 
entitled to particulars in actions for trespass to person, or 
property; and that plans of the loctts in quo might be 
ordered' by a judge to be exchanged between theparties ; 
but a clause to that effect was struck out in the House of 
Lords, as it was thought that an application would be made 
in every cause, and this would cause delay, and increase the 
costs. See Key v. Thimblehy, 6 Exch. R. 696, and Horlock 
V. Leddiard, 10 M. & W. 678. See oX^&opost p. 281. 

Pleas not to LXXXVIII. No plea, which has already been 
e repeated, pigg^^g^j ^q i;^^^ declaration, shall be pleaded to such 
new assignment, except a plea in denial, unless 
by leave of the court or a judge ; and such leave 
shall only be granted upon satisfactory proof that 
the repetition of such plea is essential to a trial on 
the merits. 

Form of LXXXIX. The form of a demurrer, except in the 

and joinder ^^^^^ herein specifically provided for, shall be as 

in demurrer, follows, or to the like e&ect : 

** The defendant, by his attorney \or, in person, 
** &c., or plaintiff], says, that the declaration 
** [or plea, &c.] is bad in substance ; ** 
and in the margin thereof some substantial matter 
of law intended to be argued shall be stated ; and if 
any demurrer shall be delivered without such state- 
ment, or with a frivolous statement, it may be set 
aside by the court or a judge (a), and leave may be 
given to sign judgment as for want of a plea {b) ; 
and the form of a joinder in demurrer shall be as 
follows, or to the like effect : 

** The plaintiff [or, defendant] says that the 
*' declaration [or^ plea, &c.] is good in sub- 
'* stance "(c). 

See R. H., 4 Wm. 4, r. H, and c. 2, r. 2. 

The words *' except in the cases, &c." have been left in 
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by mistake. They referred to the special demurrer which 
was to be allowed in certain cases. See note to sec. 52. 

(a) The application to set aside must be made on affidavit, 
stating the substance of the pleadings, or with a copy of 
them annexed ; Hamer y. AnderUm^ 9 Bowl. 119 ; Danieli y. 
Lewis, 1 Bowl. N. S. 542. It can be made after an order 
for time to join in demurrer, as a frivolous demurrer is not 
an irregularity, but an improper proceeding, which the 
court in its discretion may set aside at any time (Cutta y. 
Surridffe, 9 Q. B. 1015) ; but it cannot, it would seem, be 
made after joining in demurrer {Norton v. Mctckintoah, f 

7 Bowl. 629). The words "as irregular," which are in 
the former rule of R. H., 4 Wm. 4, are omitted in this act. 

(6) **Plea** here means "pleading,** and a judge has 
power to set aside a demurrer to any pleading by either 
party. See CtOts v. Surridge, 9 Q. B. 1015. 

Where the plaintiff demurs to a plea, on the ground that 
it is an immaterial traverse, the court will not, as a general 
rule, put the plaintiff to the alternative of haying his de- 
murrer set aside as frivolous, or of striking out of the 
declaration the allegation traversed by the plea, but will 
exercise discretion according to each case ; Tallis v. TallU, 
19 L. T. 107, commenting upon Cutta v. SurHdge, ubi 
auprd. 

(c) As to notice to join in demurrer, see R. H., 16 Vict., 
r. 14, poat p. 151 ; and as to the setting the case down for 
argument, and delivering copies of books, see R. H., 16 Yict., 
rr. 15, 16, 17, poat pp. 161, 162. 

XC. Where an amendment of any pleading is Time for 
allowed, no new notice to plead thereto shall be p^®'^*"^ *^- 
necessary ; but the opposite party shall be bound to ment?*" " 
plead to the amended pleading within the time 
specified in the original notice to plead, or within 
two days after amendment, whichever shall last 
expire, unless otherwise ordered by the court or a 
judge ; and in case the amended pleading has been 
pleaded to before amendment, and is not pleaded to 
de novo within two days after amendment, or within 
such other time as the court or a judge shall allow, 
the pleadings originally pleaded thereto shall stand 
and be considered as pleaded in answer to such 
amended pleading (a). 

This section regulates the time for pleading to amended 
pleadings in all the courts^ and gives power to allow further 
time to plead. 

D 
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Formerly, the practice seems to have differed in the 
courts. In the Common Pleas, by £. T., 1 Wm. 4, r. 2, and 
in the Queen's Bench, by a long course of practice, the 
defendant had two days, exclusive of the day of amendment, 
to alter his plea, or plead de novo, unless otherwise ordered 
by the court or a judge; but in the Exchequer the de- 
fendant was not so entitled, unless it was so expressed in 
the order. See Smith v. fieom, 12 M. & W. 715, and Lush's 
Prac. 387. 

(a) Formerly, a plea, already pleaded, would, if it applied 
to the amended declaration, have been considered as pleaded 
to such amended declaration ; F<igg v. Borsley, 2 Dowl. 107, 
but see Huckvale v. Kendal, 3 B. & Aid. 137. 

Examples of And whereas it is desirable that examples should 
Pleading, be given of the statements of causes of action, and 
of forms of pleading, be it enacted as follows : 

XCI. The forms contained in the schedule (6) 
to this act annexed shall be sufiBcient, and those and 
the like forms may be used, with such modifications 
as may be necessary to meet the facts of the case ; 
but nothing herein contained shall render it erro- 
neous or irregular to depart from the letter of such 
forms, so long as the substance is expressed without 
prolixity. 

And witK respect to judgment by default, and the 
mode of ascertaining the amount to be recovered 
thereupon, be it enacted as follows : 

XCII. No rule to compute shall be necessary or 
used ; but nothing in this act contained shall in- 
validate any proceedings already taken or to be 
taken by reason of any rule to compute made, or 
applied for, before the commencement of this act. 

As to the former practice for obtaining and serving a rule 
to compute, see 2 Chit. Arch. 911. 

Judgment XCIII. In actious where the plaintiff seeks to 
fo^iiquu recover a debt, or liquidated demand in money, 
dated de- judgment by default shall be final. 

mands final. 

Upon this section, and its connexion with sec. 25 and 
sec. 59, see a very learned note in Chit. Prac. Forms, 103. 
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XCIV. In actions in which it shall appear to the inquiry of 
court or a judge that the amount of damages sought damages 
to be recovered by the plaintiff is substantially a reefed to ^" 
matter of calculation, it shall not be necessary to take place 
issue a writ of inquiry, but the court or a judge ^^^^^ '^« 
may direct that the amount, for which final judg- 
ment is to be signed, shall be ascertained by one of 
the masters of the said court ; and the attendance of 
witnesses and the production of documents before 
such master may be compelled by subpcena, in the 
same manner as before a jury upon, a writ of in- 
quiry (a) ; and it shall be lawful for such master to 
adjourn the inquiry from time to time, as occasion 
may require ; and the master shall indorse upon 
the rule or order for referring the amount of damages 
to him, the amount found by him, and shall deliver 
the rule or order, with such indorsement, to the 
plaintiff; and such and the like proceedings may 
thereupon be had as to taxation of costs, signing 
judgment, and otherwise, as upon the finding of a 
jury upon a writ of inquiry (5). 

The effect of this section will be to enlarge the class of 
cases in which reference is made to the master to compute 
(see 2 Chit. Arch. 887 )f and to admit all cases, in which the 
damages are substantially matter of calculation; e,g, an 
action for damages for the non-repair of a house ; actions 
in assiunpsit for a sum certain due upon an agreement; 
actions for calls on railway shares, &c. 

(a) Formerly a master could not receive evidence vivd 
voce without express authority in the rule to compute {Noy 
V. Reynolds, 2 Ad. & E. 461) ; but it is apprehended that the 
necessity for this authority is now dispensed with. 

(6) See 2 Chit. Arch. 900 ; and as to time of signing 
judgment, K. H., 16 Yict., r. 6^, poet p. 167. The master's 
certificate is to be filed in the office where judgment is 
signed, R. H., 16 Vict., r. 171, poet p. 203. 

XCV. In all actions where the plaintiff recovers Judgment 
a sum of money, the amount to which he is entitled J°' money 
may be awarded to him by the judgment generally, without' 
without any distinction being therein made as to diatinction 
whether such sum is recovered by way of a debt jebTand 

or damages, damages. 
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As forms of action are not expressly abolished by this 
act, and as this section is in a permissiye form, it is appre- 
hended, that a judgment in the old form, distinguishing 
between debt and damages, would still be correct, when 
the action is in form in debt. See Chit. Prac. Forms, 103. 

Saving aa to XCVI. Nothing in this act contained shall in any 

rfa'ions of °' ^^Y ^^^ct the pfovisions of a certain Act of Pariia- 

8 & 9 w. 3, ment passed in the session of Parliament hold en in 

^- **• the eighth and ninth years of the reign of his majesty 

King William the Third, intituled '* An Act for the 

better preventing frivolous and vexatious Suits/' as 

to the assignment or suggestion of breaches, or as 

to judgment for a penalty as a security for damages 

in respect of further breaches. 
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And with respect to notice of trial and inquiry, 
and countermand thereof, be it enacted as follows : 

XCVII. Ten days' notice of trial or inquiry shall 
be given, and shall be sufficient in all cases, whether 
at bar or nisi prius, in town or country, unless 
otherwise ordered by the court or a judge. 

The time for giving notice of trial is now made uniform ; 
and is to be ten days in all cases, unless otherwise ordered. 

Formerly there were four different periods. (See 1 Chit. 
Arch. 290, 291.) 

** No particular form of words is necessary to constitute 
a good notice of trial, but it should clearly inform the party 
in sufficient time, when and where the cause is to be 
Uied."—- Per Erie, J., in Cory v. Hotson, 19 L. J., Q. B. 260 ; 
1 L. M. & P. 23, S. C. And see as to form of notice, 1 Chit. 
Arch. 293. 

If a town cause set down for trial is stayed hj injunction, 
no fresh notice of trial is necessary after the injunction is 
dissolved, though several terms have elapsed ; Stockton and 
Darlington Railway Company v. Fox, 6 £xch. R. 127. 

Notice of trial or inquiry mav be given in town (K. H., 
16 Yict., r. 34, jpoat p. 160), ana may be continued to any 
sitting in or after term by notice (B.. H., 16 Yict., r. 36). 
Short notice of trial or inquiry means four days in all 
cases (B. H., 16 Yict., r. 35). As to giving notice of trial or 
inquiry with the pleadings, see R. H., 16 Yict., r. 40, p. 162. 

As to notice of trial by record, see Hopkin v. Daggett, 
1 L. M. & P. 641, and R. H., 16 Yict., r. 38,|hm* p. 161. 
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XCVIII. A countermand of notice of trial shall Notice of 
be given four days before the time mentioned in the ^J||[^'' 
notice of trial, unless short notice of trial has been 
given, and then two days before the time mentioned 
in the notice of trial, unless otherwise ordered by 
the court or a judge, or by consent. 

Formerly, by R. H., 2 Wm. 4, rr. 61, 62, in country causes, 
six days' notice of countermand was required, unless short 
notice had been given ; and in town causes, two days' notice 
was sufficient. 

The provision fixing the time, in case of short notice 
having been given, is new. 

By R. H., 16 Vict., r. Zl^poat p. 161, the same time is fixed 
for countermand of notice of inquiry. Such countermands 
may be given in town or country (R. H., 16. Vict., r. 34, 
pcM^p.160). 

XCIX. A rule for costs of the day for not pro- Costs of 
ceeding to trial pursuant to notice, or not counter- '^® ^^^' 
manding in sufficient time, may be drawn up on 
affidavit, without motion. 

By R. H., 16 Vict., r. 39, the costs of the day for not pro- 
ceeding to trial, or to execute a writ of inquiry, may be 
obtained by a side bar rule, on the usual affidavit ; post p. 161. 

A plaintiff is not entitled to move for costs of the day, 
unless he is present when the cause is called on ; Newton v. 
Chaplin, 7 C. B. 774. 

A plaintiff withdrew his record conditionally, having 
been told that he might re-enter it before twelve o'clock : 
The defendant entered a ne recipiatur on the ground that the 
re-entry could not be made at that time, and it was so ruled 
by the judge. The plaintiff afterwards offered to try, but 
the defendant refused. Held, that the defendant was not 
entitled to costs of the day, since it was through his default 
that the cause was not tried ; Pope v. Fleming^ 6 Exch. R. 
249 ; 19 L. J., Exch. 268, S. C. 

And with respect to judgment for default in notyo,!*„fj"p"o- 
proceeding to trial, be it enacted as follows : ceeding to 

C. The Act passed in the fourteenth year of the ! 

reign of his majesty King George the Second, statute u 
intituled, "An Act to prevent Inconveniences ^^V^-^^'[» 
arising from Delays of Causes after Issue joined," ment in case 
80 far as the same relates to judgment as in the °^ nonsuit 

" " repealed. 
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case of a nonsuit, shall be and the same is hereby 
repealed, except as to proceedings taken or com- 
menced thereupon before the commencement of 
this act. 

Judgment as in case of a nonsuit cannot be moved for in 
causes pending when this act came into operation, unless 
actual proceedings have been taken under tne repealed act 
before the 24th of October 1852; Doe y. Holtf 21 L. J. 
Exch. 335 ; 8 Exch. B. 130, S. C. ; Morgan v. Jonea^ 8 Exch. 
R. 128. 

Proceeding CI. Where any issue is or shall be joined in any 

tiff n^egiecu' ^^^^^ ^"^^ ^^^® plaintiff has neglected or shall neglect 
to bring on to bring such issue on to be tried, that is to say, 
the cause to jn town causes where issue has been or shall be 
^ '"^ ' joined in, or in the vacation before, any term, for 
instance, Hilary Term, and the plaintiff has ne- 
glected or shall neglect to bring the issue on to be 
tried during or before the following term and vaca- 
tion, for instance, Easter Term and Vacation, and 
in country causes where issue has been or shall be 
joined in, or in the vacation before Hilary or Trinity 
Term, and the plaintiff has neglected or shall neglect 
to bring the issue on to be tried at or before the 
second assizes following such term, or if issue has 
been or shall be joined in, or in the vacation before, 
Easter or Michaelmas Term, then, if the plaintiff 
has neglected or shall neglect to bring the issue on 
to be tried at or before the first assizes after such 
term, whether the plaintiff shall in the meantime 
have given notice of trial or not, the defendant may 
give twenty days* notice to the plaintiff to bring the 
issue on to be tried at the sittings or assizes, as the 
case may be, next after the expiration of the notice ; 
and if the plaintiff afterwards neglects to give notice 
of trial for such sittings or assizes, or to proceed to 
trial in pursuance of the said notice given by the 
defendant, the defendant may suggest on the 
record (a) that the plaintiff has failed to proceed to 
trial, although duly required so to do (which sug- 
gestion shall not be traversable, but only be subject 
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to be set aside if untrue), and may sign judgment 
for his costs ; Provided that the court or a judge 
shall have power to extend the time for proceeding 
to trial, with or without terms (6). 

This provision is nei^, and simplifies the mode of obtain- 
ing judgment as in case of a nonsuit. 

It has been held to applv to actions pending on the 24th 
of October 1852 ; Doe v. HoU, 21 L. J., Exch. 335, 8 Exch. 
K. 130, S. C. As to similar proceedings in causes to be 
tried before a sheriff or judge of an inferior Court of Record, 
see R. H., 16 Yict., r. 58^ post p. 168. 

The time fixed for the defendant's giving notice imder 
this section is the same as was fixed for making the motion 
under 14 Geo. 2, c. 17f by a rule in the Exchequer (see 
Heelia v. Kidd, 10 M. & W. 77) and adopted by the Common 
Pleas (EUis v. Stebbing, 2 Dowl. N. S. 118). 

Where there are issues in law, and issues in fact, the 
time, within which the plaintiff must proceed to trial, runs 
from the decision of the former ; Chrisp v. Attwell, 19 L. J., 
Q. B. 416, 1 L. M. & P. 464, S. C. 

The fact of obtaining an injunction to stay the proceedings 
does not deprive the defendant of his right to proceed for 
judgment as in case of a nonsuit, when, subsequent to the 
removal of the injunction, the plaintiff gives notice of trial, 
but does not try ; and, aemble, even when plaintiff does not 
give notice ; Dobaon t. Brocklebank, 21 L. J., Exch. 96. ' 

One of two defendants in an action of tort may proceed 
under this section, though the other has suffered judgment 
by default ; Haddriek y. Heslop, 12 Q. B. 267. 

As to the former practice generally, see 2 Chit. Arch. 1298, 
and R. H., 2 Wm. 4, r. 69, which directs ** that no motion for 
judgment as in case of a nonsuit shall be allowed after a 
motion for costs for nut proceeding to trial for the same 
default." 

It is apprehended that the principle of this rule will still 
apply ; and that a defendant should proceed under sec. 101 
before proceeding imder sec. 99. (See Smith y. Po^, 
5 M. & \V. 491 ; Doe d. Jordan v. TempUton, 1 B. & L. 194.) 

{a) The record must be complete as regards all the 
defendants, and therefore, where two out of four defendants 
died, and issue had not been completely joined against 
those two, it was held, that their deaths must be suggested 
on the record, before proceedings could be taken under 
14 Geo. 2, c. 17; Pinkus v. Sturch, 5 C. B. 474; and see 
Larchin y. Buckle, 1 L. M. & P. 740. 

(6) The plaintiff is not bound to wait until a suggestion 
has been entered by the defendant, but he may apply at 
once to liave the time enlarged; Farthing y. Reed, 20 L. T. 
;228, Q. B. 
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jViti PHut And with respect to the nisi prius record, be it 
record, enacted as follows : 

NUi priua CII. The record of nisi prius shall not be sealed 
trbe*8«ied °^ P^^^ed, but may be delivered to the proper officer 
passed, of the court in which the cause' is to be tried, to be 
by him entered as at present, and remain until 
disposed of. 

See 1 Chit. Arch. 337. The sealing and passing were 
mere forms, and added to the expense of a trial. 

When a cause stood over, the record had to be re-sealed, 
or the cause would not be tried. See Cook y. Smith, 
1 Dowl. N. S. 861, and Walker v. Maasey, Car. & Marsh. 
366. 

As to the time for entering causes for trial in London and 
Middlesex, see R. H., 16 Yiet., r. 43, post p. 163; and for 
form of nisi prius record, see Form 2 in the Schedule to 
the Rules of Hilary Term, post p. 206. 

cm. Records of the superior courts of common 
law shall be brought to trial and entered and dis- 
posed of in the counties palatine in the same manner 
as in other counties. 

See further as to changes with reference to counties 
palatine, sees. 122 and 229. 

Jury and And with respect to juries and jury process, be it 
juryprocess. gnacted as follows : 



Trials in 
counties 
palatine. 



Jury process 
abolished. 
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• CIV. The seyeTdilwihs of Venire facias juratores^ 
and Distringas juratores, or Habeas corpora jura- 
torum, and the entry Jurata ponitur in respectu, 
shall no longer be necessary or used. 

CV. The precept issued by the judges of assize 
to the sheriff to summon jurors for the assizes shall 
direct that the jurors be summoned for the trial of 
all issues, whether civil or criminal, which may come 
on for trial at the assizes; and the jurors shall 
thereupon be summoned in like manner as at present. 

This section is founded on 6 Geo. 4, c. 50, s. 22 ; and the 
provisions there made as to the mode of summoning the j urors, 
and dividing them into two lists, will still be in force. 

The precept is henceforth to direct jurors to be sum- 
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moned for cml as well as criminal issues, and further to 
direct the sheriff to summon special juries, see post sec. 108. 

CVI. A printed panel of the jurors summoned a printed 
shall, seven days before the commission day, be p*"^^ ^**® 
made by the sheriff, and kept in the office for in- and annex- 
spection ; and a printed copy of such panel shall be ©^ to the 
delivered by the sheriff to any party requiring the '®*®'^* 
same, on payment of one shilling ; and such copy 
shall be annexed to the nisi prius record. 

These provisions are similar to those in 6 Geo. 4, c. 60, 
s. 19, except that a copy of the panel may hereafter be ob- 
tained on payment of the fee of one shilling. 

CVII. The sheriffs of London and Middlesex Sheriffs of 

respectively shall, pursuant to a precept under the h^^J?" *"*^ 

hand of a judge of any of the said superior courts, to sumn^on 

and without any other authority, summon a suffi- common 

cient number of common jurors for the trial of all J**'®"* ^"'^ 
. • <. r 111 prepare a 

issues m the superior courts ot common law, m like panel, to be 

manner as before this act ; and seven days before annexed to 
the first day of each sittings a printed panel of the * * ^^^^*^' 
jurors so summoned for the trial of causes at such 
sittings shall be made by such sheriffs, and kept in 
their offices for public inspection ; and a printed 
copy of such panel shall be delivered by the said 
sheriffs to any party requiring the same, on payment 
of one shilling ; and such copy shall be annexed to 
the nisi prius record ; and the said precept shall 
and may be in like form as the precept issued by 
the judges of assize, and one thereof shall suffice 
for each term, and for all the superior courts ; and 
it shall be the duty of the sheriffs respectively to 
apply for and procure such precept to be issued in 
sufficient time before each term to enable them to 
summon the jurors in manner aforesaid ; and it 
shall be lawful for the several courts, or any judge 
thereof, at any time to issue such precept or pre- 
cepts to summon jurors for disposing of the business 
pending in such courts, and to direct the time and 
place for which such jurors shall be summoned, and, 

d2 
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all such other matters as to such judge shall seem 
requisite. 

The marginal note does not express correctly the whole 
bearing of this section. By the latter part of the section 
provision is made for the summoning juries in special cases, 
e. g. trials at bar. 

In the last line the words '* courts or " seem to have been 
left out by mistake before the word "judge;" but it is 
not apprehended that any dif&culty as to the construction 
will arise from this apparent oversight. 

CVIII. The precept issued by the judges of assize 
as aforesaid shall direct the sheriff to summon a 
sufficient number of special jurymen, to be men- 
tioned therein, not exceeding forty-eight in all, to 
try the special jury causes at the assizes ; and the 
persons summoned in pursuance of such precept 
shall be the jury for trying the special jury causes 
at the assizes, subject to such right of challenge as 
the parties are now by law entitled to ; and a 
printed panel of the special jurors so summoned 
shall be made, kept, delivered, and annexed to the 
nisi prius record, in like time and manner and upon 
the same terms as hereinbefore provided with refer- 
ence to the panel of common jurors (a) ; and upon 
the trial the special jury shall be ballotted for, and 
called in the order in which they shall be drawn from 
the box, in the same manner as common jurors : 
Provided that the court or a judge, in such case as 
they or he may think fit, may order that a special 
jury be struck according to the present practice, 
and such order shall be a sufficient warrant for 
striking such special jury, and making a panel 
thereof for the trial of the particular cause. 

As to the former practice, see 1 Chit. Arch. 346, and 
6 Geo. 4, c. 50, s. 36. 

It is to be observed, that a judge may still order a special 
jury to be struck according to the old practice ; and that, 
in London and Middlesex, a rule has still to be obtained 
(see post sec. 110) ; and, further, that the special jurymen 
are to be summoned to try the special juury causes at the 
assizes, and not, as heretofore, to try any individual cause. 

(a) See ante sec. 106 ; and R.H., 16 Yict., r.47, post p. 164, 
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CIX. In any county, except London and Middle- Mode of ob. 
seXf the plaintiff in any action, except replevin, tailing » 
shall be entitled to have the cause tried by a special in^ountry ^ 
jury, upon giving notice in writing to the defendant, causes. 
at such time as would be necessary for a notice of 
trial, of his intention that the cause shall be so tried ; 
and the defendant, or plaintiff in replevin, shall be 
so entitled, on giving the like notice within the time 
now limited for obtaining a rule for a special jury (a) : 
Provided that the court or a judge may at any time 
order that a cause shall be tried by a special jury, 
upon such terms as they or he shall think fit {b), 

(a) The time for the plaintiff to give notice to the sheriff 
will be regulated by sec. 97. The time for the defendant 
to give notice will be regulated by R. H., 16 Vict., r. 44, 
and will be six days before the day fixed by the notice of 
trial, if any notice has been given, or if it has not, then 
any time after issue joined, and before notice of trial given. 

Provision is made by sec. Ill for remedy in case the 
defendant gives this notice for delay. 

As to the effect of not giving due notice to the sheriff, 
see sec. 113. 

(b) Under this provision a judge might make an order 
for a special jury before issue joined, where such order 
would oe necessary to enable a defendant to obtain a special 
jury. See Sayer v. Dufaur, 9 Q. B. 800 ; and poet p. 163. 

ex. In London and Middlesex special jurors Special 
shall be nominated and reduced by and before the J!*"®f ^« 

J 1- 'ir J J *• 1 • ri London and 

under shenn and secondary respectively, m like man- Middlesex, 
ner as by the master before this act (a), upon the how struck. 
application of either party entitled to a special jury, 
and his obtaining a rule for such purpose (6) ; and 
the names of the jurors so struck shall be placed 
upon a panel, which shall be delivered, and annexed 
to the nisi prius record, in like manner and upon 
the same terms as hereinbefore provided with re- 
ference to the panel of common jurors ; and upon 
the trial the special jury shall be ballotted for, 
and called in the order in which they shall be drawn 
from the box, in the same manner as common jurors. 

(a) See 1 Chit. Arch. 347. 
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(6) "Ry R. H., 16 Yict. r. 45, no cause shall be tried by a 
special jury in London or Middlesex, unless the rule for 
such special jury be served, and the cause marked in the 
associate's book as a special jury cause, on or before the 
day preceding the day appointed in Middlesex and London 
respectively for the trial of special juries. The plaintiff 
may obtain this rule as of course, on production of a motion 
paper signed by counsel ; the defendant may obtain it on 
affidavit. See R. H., 16 Vict., r. 44, poit p. 163. 

Remedy for CXI. Where the defendant in any case, or plain- 
noUce^of *^^ ^" replevin, gives notice of his intention to try 
trial by spe- the cause by a special jury, and the venue is in 
ciai jury. London OX Middlesex^ the court or a judge, if satis- 
fied that such notice is given for the purpose of 
delay, may order that the cause be tried by a com- 
mon jury, or make such other order as to the trial 
of the cause as such court or judge shall think fit. 

It may be useful to refer to some cases, which show the 
terms upon which such order would be made. Formerly 
the courts would seldom discharge the rule for a special 
jury, but the usual practice was to obtain a rule nisi to show 
cause, in two days, why the cause should not be tried in 
its order, although the rule for a special jury had been ob- 
tained {Bush V. Pring, 9 Dowl. 180) ; or the court would 
impose terms on the defendant, as that the cause should be 
tried at the sittings in term time {Bloxam v. Brovm^ 4 Taunt. 
470 ; Maltby v. Moses, 1 Chit. Rep. 489), or on a certain day 
{Thome v. Marquis of Londonderry, 8 Bing. 26), or in its 
order (Bush v. Priny, 9 Dowl. 180). 

In a late case, after a cause had been set down for trial, 
the defendant obtained a special jury rule. The plaintiff 
attended at the nomination, but on the same day obtained 
an order, that the cause should be tried in its order, by a 
common jury, unless a special one was first struck. The 
cause was tried by a common jury, and held to have been 
properly tried ; Dawson v. Smith, 1 L. M. & F. 151. 

Again, where a cause was set down for trial at the first 
sittings in term, and the defendant obtained a special jury 
rule, the court granted a rule calling on him to show cause, 
on the third day before the sittings, why the special jury 
rule should not be set aside, unless previously nominated ; 
Devanoge v. Borthwick, 2 L. M. & F. 277. 

Where, after notice of trial, the defendant had obtained 
a rule for a special jury, and had nominated, but not re- 
duced, such jury, the court refused a rule nisi to discharge 
the rule for a special jury ; White v. Eastern Union Railway, 
2X L. J., C. F. 112. 
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CXII. Where notice has been given to try by Notice to 
special jury, either party may, six days before the»*\^j?^®' 
first day of the sittings in London or Middlesex, ^^ 'inryf^' 
or adjournment day in London, or commission day 
of the assizes, give notice to the sheriff that such 
cause is to be tried by a special jury ; and in case 
no such notice be given no special jury need be 
summoned or attend, and the cause may be tried 
by a common jury, unless otherwise ordered by the 
court or a judge. 

See R. H., 16 Vict., r. 47, post p. 164. This section only 
refers to causes to be tried after term, and not to those intended 
to be tried in term ; Letois v. Daniella, 20 L. T. 114 Exch. 

CXIII. In all cases where notice is not given tof'*P«c»»i 
the sheriff that the cause is to be tried by a special iummoned, 
jury, and by re2ison thereof a special jury is not cause to be' 
summoned or does not attend, the cause may be *"*'*^ **y * 
tried by a common jury, to be taken from the panel jury.™"*^ 
of common jurors, in like manner as if no proceed- 
ings had been had to try the cause by a special jury. 

Under the former Jury Act, 6 Geo. 4, c. 60, s. 30, it has 
been held, that if a special jury had been once struck, the 
cause must be tried by that jury ; and a trial by a com- 
mon jury would be set aside as irregular (Haldane v. Beau- 
clerk, 3 Exch. R. 668, 18 L. J., Exch. 227, S. C. ; Newman 
V. Graham, 11 C. B. 163 ; and this, even though the defend- 
ant had taken no steps to secure the attendance of the 
special jury (Montague v. Smith, 21 L. J., Q. B. 73). And 
see Davoeon y. Smith, 1 L. M. & P. 161, where the judge's 
order to try by a common jury was made be/ore striking a 
special jury. But, for the future, if a special jury has been 
struck, but notice is not given to the sheriff, and, by reason 
thereof, a special jury is not summoned, or does not attend, 
the cause may be tried by a common jury in like manner 
as if no proceedings had been had to try the cause by a special 
jury. If, however, a special jury has been struck, and 
notice given to the sheriffs, but none of the special jurors 
attend at the trial, the cause cannot be tried, except by con- 
sent ; HoU V. Meddowcroft, 4 M. & S. 467. 

CXIV. A writ of view shall not be necessary or view to be 
used, but, whether the view is to be had by a com- ^^.J"^*: 
mon or special jury, it shall be sufficient to obtain writ. 
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a rule of the court or judge's order, directing; a view 
to be had ; and the proceedings upon the rule for a 
view shall be the same as the proceedings hereto- 
fore had under a writ of view ; and the sheriff, upon 
request, shall deliver to either party the names of 
the viewers, and shall also return their names to the 
associate for the purpose of their being called as 
jurymen upon the trial. 

By R. H., 16 Vict., r. 48, post p.l64, " The rule for a view 
may in all cases be drawn up by the officer of the court 
on the application of the party, without a motion for that 
puxpose.* 

The rule of B. H., 16 Vict., r. 49, post p. 164, settles the 
amount of deposit to be made upon application, and the 
scale of fees which may be taken for the view. 

Forms of the rule, and request on the sheriff, will be foimd 
in Chit. Prac. Forms, 247, 248. 

Proceedings CXV. The jurors Contained in such panels as 
™?«^^J" aforesaid shall be the jurors to try the causes at the 

rors so re- ... i»i'iiiiii j 

turned same assizes and sittmgs for which they shall be summoned 
as before respectively ; and all such proceedings may be had 
* '***^*' and taken before such juries in like manner, and 
with the like consequences in all respects, as before 
any jury summoned in pursuance of any writ or 
writs of venire facias juratoreSf distringas juratores, 
or habeas corpora juratorum^ before this act. 
Defendant's CXVI. Nothing herein contained shall affect the 
upon de-*^^* right of a defendant to take down a cause for trial, 
fault of the after default by the plaintiff to proceed to trial, 
plaintiff, according to the course and practice of the court ; 
preserve ^^^ j^ records are entered for trial both by the plain- 
tiff and the defendant, the defendant's record shall 
be treated as standing next in order after the plain- 
tiff's record in the hst of causes, and the trial of the 
cause shall take place accordingly. 

By R. H., 16 Vict., r. 42, " No trial by proviso shall be 
allowed in the same term in which the default of the 
plaintiff has been made ; and no rule for a trial by proviso 
shall be necessary ;" post p. 162. 
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And with respect to the admission of documents , Jdmunon 
be it enacted as follows : ^ 

DocumerUt. 

CXVII. Either party may call on the other party 

by notice to admit any document, saving all just ^^ docu- 
exceptions (a) ; and in case of refusal or neglect to ments. 
admit, the costs of proving* the document shall be 
paid by the party so neglecting or refusing, what- 
ever the result or the cause may be, unless at the 
trial the judge shall certify that the refusal to admit 
was reasonable ; and no costs of proving any docu- 
ment shall be allowed unless such notice be given, 
except in cases where the omission to give the 
notice is in the opinion of the master a saving of 
expense (b). 

This section supersedes H. T., 4 Wm. 4, r. 20, and gives 
the same effect to the notice to admit, that the order of the 
judge had under that rule. The expense of taking out the 
summons, and procuring an order of the judge, in case 
the opposite party refuses to admit, will now be saved. 

These provisions apply to every document a party means 
to adduce in evidence, though it may not be in his posses- 
sion or power ; Rutter v. Chapman, 8 M. & W. 392, per 
Parke, B. 

If the judge at the trial thinks the refusal to admit reason- 
able, the costs of proving the document would be costs in 
the cause, ib. 

The form of notice is given by R. H., 16 Vict., r. 29, 
post p. 158 ; and see K. H., 16 Vict., r. 30. 

(a) A party, who admits his handwriting, is not precluded 
from objecting to the sufficiency of the stamp ; Vatie v. 
Whittington, 2 Dowl. N. S. 767. 

An admission of the correctness of a copy is not an 
admission of the original. 

** The judge's order secures the accuracy of the secondary 
evidence, but does not give it the effect of primary evidence ;" 
Sharpe v. Lamb, 11 Ad. & E. 807, per Lord Denman, C. J. 

After an admission made under this section, an objection 
to the reception in evidence of a deed, because of an inter- 
lineation appearing in it, is waived ; Freeman v. Steggall, 
19 L. J., Q. B. 18. And see Poole v. Palmer, Car. & 
Marsh. 69. 

(6) e, g. when a witness, who has to be called by a party 
for the purpose of proving something else, can prove the 
document. (See Story v. Houlditeh, 1 Scott N. R. 206 ; 
Bastard v. Smith, 10 Ad. & £. 213.) 
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Proof of CXVIII. An affidavit of the attorney in the 

admissions, cause, OF his clerk, of the due signature of any ad- 
missions made in pursuance of such notice, and an- 
nexed to the affidavit, shall be in all cases sufficient 
evidence of such admissions. 

This was fonnerly proved by the production of the judge's 
order. 

The affidavit will not be necessary, if the cause is tried in 
the same place where the admission is made, as the attorney, 
or his clerk, will supply the proof. 

GXIX. An affidavit of the attorney in the cause, 
or his clerk, of the service of any notice to produce, 
in respect of which notice to admit shall have been 
given, and of the time when it was served, with a 
copy of such notice to produce annexed to such 
affidavit, shall be sufficient evidence of the service 
of the original of such notice, and of the time when 
it was served. 

This will save the expense of having a witness in court 
formally to prove the service. 

It may be here observed that a notice to produce " upon 
the trial of the cause " applies not merely to the trial im- 
mediately following, but to every subsequent trial of the 
cause, which may take place ; Hope v. Beadon, 21 L. J., 
Q. B. 26, 2 L. M. & P. 693, S. C. 

Execution. And With rcspect to execution, be it enacted as 
follows : 



Execution 
after trial. 



CXX. A plaintiff or defendant, having obtained 
a verdict in a cause tried out of term, shall be en- 
titled to issue execution in fourteen days, unless the 
judge who tries the cause, or some other judge, or 
the court, shall order execution to issue at an earlier 
or later period, with or without terms. 

By this section uniformity of practice as to the time of 
execution is established in cases tried out of term. 

Formerly, in such cases, execution was delayed until four 
days after the return of the jury process, which must have 
been in term, unless under 1 Wm. 4, c. 7, s. 2, the judge 
presiding at the trial allowed, by his certificate, execution 
to issue at such time as he thought fit. This has created 
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much difference in the practice, and been found to be in- 
convenient. 

ByR. H., 16 Vict., r.57, post p. 167, it is ordered that" when 
a plaintiff or defendant has obtained a verdict in term, or in 
case a plaintiff has been noruuited at the trial in or otU of 
term, judgment may be signed and execution issued thereon 
in. fotirteen days, imless the judge who tries the cause, or 
some other judge, or the court, shall order execution to 
issue at an earlier or later period, with or without terms." 

See, for Form of Certificate, Chit. Prac. Forms, 263. In 
a late case, Crompton, J., required an affidavit of the facte) 
upon which an application to issue execution in less than 
fourteen days was grounded ; Sirrell v. Camper, 20 L. T., 
240, N. P. 

It is apprehended that affidavite may now, in certain 
cases, be used to induce the judge to order earlier execution, 
as such application may be made to a judge who has not 
presided at the trial, or to the court. There seems to have 
been hitherto no fixed rule as to this. See Gervcu v. Burtch- 
ley, 1 M. & Rob. 150, and Ruddick v. Simmons, ib. 184. 

As to execution in ejectment, see post sees. 185, 186. 

As to execution generally, see poet R. H., 16 Vict., rr. 
70, 77y poet p. 171 ; and Forms, post p. 211. 

CXXI. It shall not be necessary to issue any writ Ground 
directed to the sheriff of the county in which the 7^1^^/^' 
venue is Jaid, but writs of execution may issue at 
once into any county, and be directed to and exe- 
cuted by the sheriff of any county, whether a county 
Palatine or not, without reference to the county in 
which the venue is laid, and without any suggestion 
of the issuing of a prior writ into such county. 

Formerly in practice the testatum writ issued at once into 
a county different from that in which the venue was laid, 
and, if the irregularity was complained of, a ground writ 
was issued out, returned, and the proceedings entered upon 
the roll, and produced when cause was shown (see Moss v. 
James, 6 M. & Or. 781 ; Esdaile v. Davis, 6 Dowl. 465) ; or 
amendment might be made by leave of the court (see 1 Chit. 
Arch. 541). But this was not allowed when the righte of 
third persons had intervened, as in case of the bankruptcy 
of the defendant. (See Webbers. Hutchins, 8 M. & W. 319 ; 
Brooks V. Hodson, 7 M, and Gr. 533.) 

As to issuing and indorsing write of execution, see H. T., 
16 Vict., rr. 70 — 77, post p. 171 ; and for forms of write, see 
post p. 211. 
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Writs in CXXII. All writs of every description issuing out 

palatine to ^^ ^^® superior courts of common law at Westmin- 

be directed ster, to be executed in the counties Palatine, shall 

to the she- ^g directed and delivered to the sheriffs of such 

counties, and executed and returned by them to the 

courts out of which such writs are issued, in the 

same manner in all respects as writs are executed 

and returned by the sheriffs of other counties. 

Formerly the writs had first to be sent to the chancellor, 
who thereupon issued his mandate to Uie sheriff. The 
sheriff might return it either to the court, or to the chan- 
cellor. See R, V. Shei-iff of Lancashire, 7 Dowl. 766. 

See also post sec. 229. 

Expenses of CXXIII. In every case of execution, the party 
execution, entj^g^j ^ execution may levy the poundage fees 

and expenses of the execution, over and above the 

sum recovered. 

This section extends the provisions of 43 Geo. 3, c. 46, s. o, 
by which it is enacted, that in every case of execution against 
the ffoods of a defendant, the plaintiff might levy the pound- 
age fees, and expenses of the execution over and above the 
sum recovered by the judgment. That statute only applied 
to executions at suit of the plaintiff (Baker v. Sydee, 7 
Taunt. 179), and only to executions against goods {Hay ley 
V. Racket, 6 M. & W. 620; Pitcher v. Roberts, 2 Dowl. 
N. S. 394). 

But now the fees (if any) and expenses may be levied by 
the party entitled to execution, whether plaintiff or de- 
fendant, and whether such execution be against the goods 
or person of the opposite party ; though, in the latter case, 
the expenses alone will have to be levied, since, by 5 & 6 
Vict. c. 98, s. 31, no poundage is payable to sherifib, bailifiis, 
and others, for taking the body of any person in execution. 
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to remain 
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CXXIV. A writ of execution issued after the 
commencement of this act, if unexecuted, shall not 
remain in force for more than one year from the 
teste of such writ, unless renewed in the manner 
hereinafter provided ; but such writ may, at any 
time before its expiration, be renewed, by the party 
issuing it, for one year from the date of such re- 
newal, and so on from time to time during the con- 
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tinuance of the renewed writ, either by being 
marked with a seal bearing the date of the day, 
month, and year of such renewal (such seal to be 
provided and kept for that purpose at the office of 
the masters of the court out of which such writ 
issued), or by such party giving a written notice of 
renewal to such sheriff, signed by the party or his 
attorney, and bearing the like seal of the court ; and 
a writ of execution so renewed shall have effect, and 
be entitled to priority, according to the time of the 
original delivery thereof. 

The inconyenience arising from the fact of write of execu- 
tion remaining in force, until executed, is fully pointed out in 
the First Heport of the Common Law Commissioners, p. 48. 

The interest of a party entitled to priority is secured by 
the power .given to him of renewing his writ, either by 
getting the writ itself stamped, or by sending to the sheriff 
a stamped notice of renewal. 

CXXV. The production of a writ oi execution, Production 
or of the notice renewing the same, purporting to ^'jr'^evi-'^ 
be marked with such seal, showing the same to have dence of 
been renewed according to this act, shall be suffi- renewal, 
cient evidence of its having been so renewed. 

CXXVI. A written order under the hand of the Shenflf or 
attorney in the cause, by whom any writ of capias |f®^®' "*y 
ad satisfaciendum shall have been issued, shall prisoner by 
justify the sheriff, gaoler, or person in whose custody authority of 
the party may be under such writ, in discharging ^e^™„ge " 
such party, unless the party for whom such attorney 
professes to act shall have given written notice to 
the contrary to such sheriff, gaoler, or person in 
whose custody the opposite party may be ; but such 
discharge shall not be a satisfaction of the debt, 
unless made by the authority of the creditor ; and 
nothing herein contained shall justify any attorney 
in giving such order for discharge without the con- 
sent of his client. 

Formerly, an order given bv the plaintiff's attorney 
afforded no defence to the sheri^ in an action against him 
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for escape, unless the creditor had giyen express authority 
for the discharge, or the amount, for which the execution 
issued, had been paid {Savory y. CJuipman^ 11 Ad. & £• 
829^ ; even though the attorney had acted honA fide^ and 
had entered into an arrangement with the debtor for the 
duepayment of his debt ; Connop y. ChaUis^ 2 Exch. R. 484. 

With reference to the damages that might be obtained in 
an action against the attorney, acting without the creditors' 
consent, it may be useful to refer to a recent case, where it 
was held, that the true measure of damages, in an action 
against the sheriff, is the yalue of the custody of the debtor 
at the moment of the escape ; and that no deduction ought 
to be made on account of anything which the creditor 
might haye obtained by diligence after the escape ; Arden y. 
Goodacre, 20 L. J., C. P. 184; 11 C. B. 371, S. C. 

It may here be observed, that the attorney in the action 
has authority to order a sheriff to withdraw from possession 
under a fi.fa,; Levy y. Abbott^ 4 Exch. IL 588 ; 19 L. J., 
Exch. 62, S. C. 

for^hw^-*' CXXVII. It shall not be necessary in any case 

ing lu exe- ^^ ^^^ ^^t a writ of habeas corpus ad satisfaciendum 

cution a to charge in execution a person already in the 

ready^in^' P^^^^on of the court, but such person may be so 

prison of charged* in execution by a judge's order made upon 

the court, affidavit that judgment has been signed and is not 

satisfied ; and the service of such order upon the 

keeper of the prison for the time being shall have 

the effect of a detainer. 

As to the former practice, see 2 Chit. Arch. 1060. 

By R. H., 16 Vict., r. 70, "It shall not be necessary, 
before issuing execution upon any judgment whatever, to 
enter the proceedings upon the Roll ;"/90«^ p. 171. 

Proceedings ^j^^ ^j^y^ respect to proceedings for the revival 

* of judgments and other proceedings by and against 

persons not parties to the record, be it enacted as 
follows : 

Execution CXXVIII. During the lives of the parties to a 

^j'lly^J^®^ judgment, or those of them during whose lives exe- 

▼irai. cution may at present issue within a year and a day 

without a scire facias, and within six years from the 

recovery of the judgment, execution may issue 

without a revival of the judgment. 
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The former limitation of a year and a day (stat. Westm. 
2, c. 45) is extended to six years fi'om the recovery of the 
judgment. 

SemblCj that this section applies to a judgment more than 
a year and a day old, when this act came into operation ; 
Boodle y. Davies, 22 L J. Exch. 69. 

CXXIX. In cases where it shall become necessary Judgment 

• J X i_ -xi- r 1 % to be revived 

to revive a judgment by reason either of lapse of \^y ^rit, or 
time, or of a change, by death or otherwise, of the with leave 
parties entitled or liable to execution, the party p',®®"'?* or 
alleging himself to be entitled to execution may suggestion, 
either sue out a writ of revivor in the form herein- 
after mentioned, or apply to the court or a judge 
for leave to enter a suggestion upon the roll, to the 
effect that it manifestly appears to the court that 
such party is entitled to have execution of the judg- 
ment and to issue execution thereupon ; such leave 
to be granted by the court or a judge upon a rule 
to show cause or a summons, to be served according 
to the present practice, or in such other manner as 
such court or judge may direct, and which rule or 
summons may be in the form contained in the 
schedule (A.) to this act annexed, marked No. 7, 
or to the like effect. 

Under this and the following sections to 134 inclusive, 
a party entitled to execution may either sue out at once a 
writ of revivor (suhject however to the provisions in sec. 
134 when the judgment is more than 10 years old^, or apply 
for a rule or summons to show cause, why he snould not 
enter a suggestion ; but he is not barred,' if imsuccessfiil in 
the latter course, from proceeding by writ of revivor, or 
action upon the jud^ent, (sec. 130.) 

The court or a judge may allow, or disallow, the costs of 
the application and rule, sec. 130. 

Proceedings under a writ of revivor are to be similar to 
those under a writ of summons, sec. 131. 

Provision is made for other writs of scire facias, by 
sec. 132. 

As to when a writ of revivor will be necessary in case of 
death, see sec. 140, and in case of marriage, see sec. 141. 

CXXX. Upon such application, in case it mani- Proceedings 
festly appears that the party making the same is c?tion*for' " 
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suggestion entitled to execution, the court or judge shall allow 
to reyive gy^^y^ suggestion as aforesaid to be entered in the 
ju gm n . ^^^^ contained in the schedule (A) to this act 
annexed, marked No. 8, or to the like effect, and 
execution to issue thereupon, and shall order whether 
or not the costs of such application shall be paid to 
the party making the same ; and in case it does not 
manifestly so appear, the court or judge shall dis- 
charge the rule or dismiss the summons with or 
without costs : Provided nevertheless, that in such 
last-mentioned case the party making such applica- 
tion shall be at liberty to proceed by writ of revivor 
or action upon the judgment. 
Writ of re- CXXXI. The Writ of revivor shall be directed to 
▼iror, and the party called upon to show cause why execution 
thereon."^ should not be awarded (a), and shall bear teste on 
the day of its issuing ; and, after reciting the reason 
why such writ has become necessary, it shall call 
upon the party, to whom it is diretted, to appear, 
within eight days after service thereof, in the court 
out of which it issues, to show cause why the party 
at whose instance such writ has been issued should 
not have execution against the party to whom such 
writ is directed, and it shall give notice that, in de- 
fault of appearance, the party issuing such writ may 
proceed to execution ; and such writ may be in the 
form contained in the schedule (A) to this act an- 
nexed, marked No. 9, or to the like effect, and may 
be served in any county, and otherwise proceeded 
upon, whether in term or vacation, in the same 
manner as a writ of summons {b) ; and the venue 
in a declaration upon such writ may be laid in any 
county ; and the pleadings and proceedings there- 
upon, and the rights of the parties respectively to 
costs, shall be the same as in an ordinary action (c). 

The writ should be sued out of the court in which the 
record is supposed to remain, 2 Saund. 72 f. 

(a) Formerly the writ was directed to the sheriff, and it 
was necessary to summon, or give notice to the defendant. 
(See 2 Chit. Arch. 1024, and H. T., 4 Wm. 4, r. 81.) 
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(1)\ See ante sees. 17, 18, 28. 

Ip) The defendant cannot, however, set up defences, 
which might have been pleaded to the original action; 
Bradley v. Eyre, 11 M. & W. 432; PhUHpaon v. Earl of 
Egremont, 6 Q. B. 587. 

If the original judgment had been obtained collusively, 
such fraud may be pleaded, or a motion may be made to the 
Court to set aside the proceedings as fraudulent ; Ib.^Qi, B. 
605 ; Dodgeon y. Scott^ 2 £xch. R. 457. 

CXXXII. All writs of scire facias issued out of Writs of 
any of the superior courts of law at Westminster fcire facias 

• ^ 1 •! • J »• 7 Ml other 

against bail on a recognizance ; ad audiendum cases to be 
errores ; against members of a joint stock company tested, du 
or other body, upon a judgment recorded against a "^^'^ed*^ 
public officer or other person sued as representing upon in like 
such company or body, or against such company or manner, 
body itself; by or against a husband to have exe- 
cution of a judgment for or against a wife ; for res- 
titution after a reversal in error ; upon a suggestion 
of further breaches after judgment for any penal 
sum, pursuant to the statute passed in the session 
holden in the eighth and ninth years of the reign of 
King William the Third, intituled ** An Act for the 
better preventing frivolous and vexatious Suits ;" or 
for the recovery of land taken under an elegit, shall 
be tested, directed, and proceeded upon, in like 
manner as writs of revivor. 

The effect of this section will be, that all the rules (not 
inconsistent with this act) will hereafter apply to the pro- 
ceedings mentioned in this section, though some of such 
proceedings, e, g, against bail on a recognizance, are not in 
continuation of an action within those rules. See as to this, 
2 Chit. Arch. 1030, 1031. 

CXXXIII. Notice in writing to the plaintiff, his Appearance 
attorney or agent, shall be sufficient appearance to J^^J^^J °^ 
a writ of revivor. 

See B. H., 2 Wm. 4, r. 82 ; and for a form of notice, see 
Chit. Forms, 454. By R. H., 16 Vict,, r. 78, " a plaintiff 
shall not be allowed a rule to quash his own writ of scire 
facitUf or revivor, after a defendant has appeared, except on 
payment of oosts ;" pott p. 175. 
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Am to issue CXXXI V. A writ of revivor to revive a judgment 
of writ of legs ^han ten years old shall be allowed without any 
on7udgment ^^^^ ^r Order ; if more than ten years old, not with- 
more than out a rule of court or a judge's order ; nor, if more 
o!l'**" than fifteen, without a rule to show cause. 

Formerly, before suing out a writ of scire faciat to revive 
a judgment after seven years, and before ten, it was neces- 
sary to obtain a side bar rule. The latter part of this 
section is similar to B. H., 2 Wm. 4, r. 79. 

The affidavit to support the application should state the 
existence of the debt« that the judgment remains unsatisfied, 
and that the defendant is still living (or as the case may 
be), 2 Chit. Arch. 1026, and Chit. Forms, 442, 443. 

Death, And with respect to the effect of death, marriage, 
^"and*^** and bankruptcy upon the proceedings in an action, 
Bankruptcy, be it enacted as follows : 

Action not CXXXV. The death of a plaintiff or defendant 
to abate by shall not cause the action to abate, but it may be 
death. continued as hereinafter mentioned. 

For provisions in case of death of either party in pro- 
ceedings in error, see sees. 161 to 166, and in ejectment, see 
sees. 190 to 199. 

Proceedings CXXXVI. If there be two or more plaintiffs or 

m cue of defendants^ and one or more of them should die, if 

or more of ^^^ cause of such action shall survive to the surviving 

several plaintiff or plaintiffs, or against the surviving de- 

defendMits.' fendant or defendants, the action shall not be thereby 

abated ; but such death being suggested upon the 

record, the action shall proceed at the suit of the 

surviving plaintiff or plaintiffs against the surviving 

defendant or defendants. 

This section re-enacts the provisions in 8 & 9 Wm. 8, c. 
11. s. 7. 

The entry of the suggestion is a condition precedent to 
the further prosecution of the cause ; Bametoall v. Suther^ 
land, 19 L. J., C. P., 291, 1 L. M. & P. 165, S. C, per 
Maulef J, It has been held that the suit is abated by the 
death of a co-plaintiff, unless the suggestion be entered ; 
R. V. Cohen, 1 Stark. 611, per Lord Ellenborough, C. J. 
And, it is apprehended, that this would be so still, since 
the express words of sec. 136 are not stronger than the 
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words in sec. 136, which are adopted from 8 & 9 Wm. 3, 
c. 11, s. 7» and which received the construction above 
mentioned. 

The suggestion should be entered on the next pleading, 
if the death take place before issue joined, and on the nisi 
priua record, if the death occur after issue joined ; and no 
subsequent proceeding, as for judgment as in case of a 
nonsuit, &c., can be taken before sudi suggestion is entered. 
(See Pinkus v. Starchy 6 C. B. 474 ; Larchin v. Buckle^ 1 L. 
M. & P. 740). 

See, for forms of suggestion, 1 Chit. Forms, 625, 626. 

CXXXVII. In case of the death of a sole plain- Proceedings 
tifF or sole surviving plaintiff, the legal representa- goie^fain- 
tive of such plaintiff may, by leave of the court or a tiff. 
judge, enter a suggestion of the death, and that he 
is such legal representative, and the action shall 
thereupon proceed ; and, if such suggestion be made 
before the trial, the truth of the suggestion shall be 
tried thereat, together with the title of deceased 
plaintiff, and such judgment shall follow upon the 
verdict in favour of or against the person making 
such suggestion, as if such person were originally 
the plaintiff. 

CXXXVIII. In case of the death of a sole de- Proceeding 
fendant or sole surviving defendant, where the action of sole or*^ 
survives, the plaintiff may make a suggestion, either sole sur- 
in any of the pleadings, if the cause has not arrived ^^^^"e ^«- 
at issue, or in a copy of the issue, if it has so arrived, 
of the death, and that a person named therein is the 
executor or administrator of the deceased ; and may 
thereupon serve such executor or administrator with 
a copy of the writ and suggestion, and with a notice, 
signed by the plaintiff or his attorney, requiring such 
executor or administrator to appear within eight 
days after service of the notice, inclusive of the day 
of such service, and that in default of his so doing 
the plaintiff may sign judgment against him as such 
executor or administrator ; and the same proceedings 
may be had and taken in case of nonappearance after 
such notice, as upon a writ against such executor or 
administrator in respect of the cause for which the 

E 
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action was brought ; and in case no pleadings have 
taken place before the death, the suggestion shall 
form part of the declaration, and the declaration and 
suggestion may be served together, and the new de- 
fendant shall plead thereto at the same time ; and in 
case the plaintiff shall have declared, but the de- 
fendant shall not have pleaded before the death, the 
new defendant shall plead at the same time to the 
declaration and suggestion; and in case the de- 
fendant shall have pleaded before the death, the 
new defendant shall be at liberty to plead to the 
suggestion, only by way of denial, or such plea as 
may be appropriate to and rendered necessary by 
his character of executor or administrator, unless, by 
leave of the court or a judge, he should be permitted 
to plead fresh matter in answer to the declaration ; 
and in case the defendant shall have pleaded before 
the death, but the pleadings shall not have arrived 
at issue, the new defendant, besides pleading to the 
suggestion, shall continue the pleadings to issue in 
the same manner as the deceased might have done, 
and the pleadings upon the declaration and the 
pleadings upon the suggestion shall be tried together ; 
and in case the plaintiff shall recover, he shall be 
entitled to the like judgment in respect of the debt 
or sum sought to be recovered and in respect of the 
costs prior to the suggestion, and in respect of the 
costs of the suggestion and subsequent thereto, he 
shall be entitled to the like judgment as in an action 
originally commenced against the executor or ad- 
ministrator. 

CXXXIX. The death of either party between the 
verdict and the judgment, shall not hereafter be 
alleged for error, so as such judgment be entered 
within two terms after such verdict. 

This section re-enacts the provisions in 17 Car. 2, c. 8, s. 1. 

The intention of the statute was to mtJ^e a verdict ob- 
tained against a party, who dies before judgment is signed, 
equivalent to a judgment entered up during the lifetime of 
such party, if entered up within two terms ; Saunders v. 
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dPGotoran, 12 M. & W. 221 ; Burnett v. Holden, 1 Lev. 277. 
It does not apply to cases of nonsuit ; Dowbiggin v. Harrison, 
10 B. & C. 480. 

Where, by consent of both parties, leave was given to the 
defendant at the trial to move to enter a verdict, and he died 
after the trial, and before the next term, a motion to enter 
a verdict for the defendant may be made without putting 
the executors on the record, or making them parties to the 
rule ; Freeman v. Rosher, 18 L. J., Q. B. 340, 13 Q. B. 780, 
S. C. 

CXL. If the plaintiff in any action happen to die Proceedings 
after an interlocutory judgment, and before a final S^at^^fter 
judgment obtained therein, the said action shall not interiocu- 
abate by reason thereof, if such action might be ^^Y' ^^^i 
originally prosecuted or maintained by the executor judgment. 
or administrator of such plaintiff; and if the de- 
fendant die after such interlocutory judgment and 
before final judgment therein obtained, the said 
action shall not abate, if such action might be 
originally prosecuted or maintained against the exe- 
cutor or administrator of such defendant ; and the 
plaintiff, or if he be dead after such interlocutory 
judgment, his executors or administrators, shall and 
may have a writ of revivor, in the form contained 
in the schedule (A) to this act annexed, marked 
No. 9, or to the like effect, against the defendant, 
if living after such interlocutory judgment, or if he 
be dead, then against his executors or administrators, 
to show cause why damages in such action should 
not be assessed and recovered by him or them ; and 
if such defendant, his executors or administrators, 
shall appear at the return of such writ, and not show 
or allege any matter sufficient to arrest the final 
judgment, or shall make default, a writ of inquiry of 
damagos shall be thereupon awarded, or the amount, 
for which final judgment is to be signed, shall be 
referred to one of the masters, as hereinbefore pro- 
vided (a) ; and upon the return of the writ, or 
delivery of the order with the amount indorsed 
thereon to the plaintiff, his executors or adminis- 
trators, judgment final shall be given for the said 
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plaintiflT, his executors or administrators, prosecuting 
such writ of revivor, against such defendant, his 
executors or administrators respectively. 

See 8 & 9 Wm. 3, c. 11, 8. 6. 
(a) See ante^ sec. 94. 

Marriaijre CXLI. The marriage of a woman plaintiff or 

action *^*** defendant shall not cause the action to abate, but 
the action may, notwithstanding, be proceeded with 
to judgment ; and such judgment may be executed 
against the wife alone, or, by suggestion or writ of 
revivor pursuant to this act, judgment may be ob- 
tained against the husband and wife, and execution 
issue thereon (a) ; and in case of a judgment for the 
wife, execution may be issued thereupon by the 
authority of the husband, without any writ of revivor 
or suggestion (b) ; and if in any such action the wife 
shall sue or defend by attorney appointed by her 
when sole, such attorney shall have authority to 
continue the action or defence, unless such autho- 
rity be countermanded by the husband, and the 
attorney changed, according to the practice of the 
court. 

(a) Formerly, it would seem that the plaintiff might, if 
the woman mairied after interlocutory judgment, issue a 
ca, sa. against her without a scire faciaa ; Cooper y, Hunchiny 
4 East, 521 (and see 3 Black. Comm. 414 ; Thorpe y. Arglet^ 

I D. & L. 831) ; and, as she would have no goods of her own 
after marriage, and a fi. fa, agahist her would therefore be 
inoperative, the court would not interfere, in case of marriage 
before trial, to set the fi, fa, aside ; Doe v. Butcher^ 3 Hau. 
& S. 657. 

(&) Formerly, if 'a feme sole married before trial, no scire 
facias was necessary, as the defendant should have pleaded 
in abatement, or a plea of puis darrein, according as she 
nuirried before, or after, plea pleaded ( Walker v. GoUing, 

II M. & W. 78), but if sne married after judgment, and 
before execution, a scire facias was necessary ; UnderHill y. 
Devereiue, 2 Saund. 72 t, n. (4). 

Bankruptcy CXLII. The bankruptcy or insolvency of the 
v"nc"of' P^*^"^*^ ^" ^^y action, which the assignees might 
piidntiff, maintain for the benefit of the creditors, shall not 
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be pleaded in bar to such action, unless the when not 
assignees shall decline to continue, and give secu- *® ^^**^ 
rity for the costs thereof, upon a judge's order to be ^ ^"°* 
obtained for that purpose, within such reasonable 
time as the judge may order, but the proceedings 
may be stayed until such election is made; and 
in case the assignees neglect or refuse to continue 
the action, and give such security within the time 
limited by the order, the defendant may, within 
eight days after such neglect or refusal, plead the 
bankruptcy. 

The power of pleading in bar the bankruptcy or insol* 
vency of the plaintiff will hereafter be connned to cases 
where the assignees neglect, or refuse, to continue the action 
and give security. Formerly, if a plea of bankruptcy was 
pleaded, the assignees, if they wished to go on, were com- 
pelled to proceed de novo in their own names ; and it would 
have been no answer to such plea, that the action was con- 
tinued by the consent of the assignees. See Swann v. StUton, 
10 Ad. & £. 623, and the cases Uiere cited. 

And with respect to the proceedings upon mo- Arrest of 
tions to arrest the judgment, and for judgment non ^^^^^^l 
obstante veredicto^ be it enacted as follows : metu non 

CXLIII. Upon any motion made in arrest of Veredicto. 



judgment, or to enter an arrest of judgment, pur- 
suant to the statute passed in the tirst year of his J^^^^'^**" 
late majesty King WilUam the Fourth, intituled restof judg- 
** An Act for the more, speedy Judgment and Exe- ment, pur- 
cuiion in Actions brought in His Majesty's Courts J^^V^^. 7 
of Law at Westminster, and in the Court of Com- or, for judg- 
mon Pleas of the County Palatine of Lancaster, and ™«°' «<"* 
for amending the Law as to Judgment on a cognovit ^^^e^cto, 
actionem in Cases of Bankruptcy," or for judgment omitted 
non obstante veredicto, by reason of the non-aver- f*^'*"*7th^ 
ment of some alleged material fact or facts, or court, be 
material allegation, or other cause, the party, whose suggested. 
pleading is alleged or adjudged to be therein defective 
may, by leave of the court, suggest the existence 
of the omitted fact or facts, or other matter, which, 
if true, would remedy the alleged defect ; and such 
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suggestion may be pleaded to by the opposite party 
within eight days after notice thereof, or such fur- 
ther time as the court or a judge may allow ; and 
the proceedings for trial of any issues joined upon 
such pleadings shall be the same as in an ordinary 
action. 

The proTisions in this and the following sections are new, 
and the reasons for adopting them will be found at length 
in the First Report of the Common Law Commissioners, 
pp. 51 — 53. The principle of permitting the omitted facts 
to be suggested is sanctioned by 21 Jac. 1, c. 13, s. 2. 

For forms of suggestion and issue, see Chit. Prac. Forms, 
291. " It is apprehended that the issue should be a copy of 
the original issue with the postea, and that it should then 
state i^e suggestion and plea or pleas thereto, and the 
joinder of issue, and conclude with an award for a jury to 
come and try the issue as in ordinary cases ;" lb, 291. 

CXLIV. If the fact or facts suggested be admitted, 
or found to be true, the party suggesting shall be 
entitled to such judgment as he would have been 
entitled to, if such fact or facts or allegations had 
been originally stated in such pleading, and proved 
or admitted on the trial, together with the costs of, 
and occasioned by, the suggestion and proceedings 
thereon ; but if such fact or facts be found untrue, 
the opposite party shall be entitled to his costs of, 
and occasioned by, the suggestion and proceedings 
thereon, in addition to any other costs to which he 
may be entitled. 

CXLV. Upon an arrest of judgment, or judg- 
ment non obstante veredictOy the court shall adjudge 
to the party, against whom such judgment is given, 
the costs occasioned by the trial of any issues of 
fact, arising out of the pleading for defect of which 
such judgment is given, upon which such party shall 
have succeeded ; and such costs shall be set off 
against any money or costs adjudged to the oppo- 
site party, and execution may issue for the balance, 
if any. 

Formerly, on judgment fum ob. ver, neither party was 
entitled to the costs of the immaterial issues ; Goodbume 
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v. Bowman^ 9 Bing. 667, 2 Dowl. 206, S. C. ; and if judg- 
ment was arrested each party paid his own eosts ; Cameron 
V. Reynolds^ Cowp. 407. 

As to the time of making this]motion, see R. H., 16 Vict., 
r. 50, post p. 166. 

And with respect to proceedings in error, be it Error, 
enacted as follows : ' 

It may be useftd briefly to note the chief changes in the 
proceedings in error. 

Error must be brought within six years instead of twenty 
(s. 146) ; the proceedmg is to be a step in the cause, and the 
writ of error, which issued out of chancery, is abolished, 
8. 148. 

The mode of bringing error in law is pointed out by ss. 
149, 152 — 154 ; and for bringing error in fact, by s. 158. 

The assignment of, and joinder in error in law, are 
rendered unnecessary (except when defendant in error relies 
on bar by lapse of time, release, &c.), s. 152. 

Summons and seyerance are rendered unnecessaiy (s. 154), 
and the judgment roll is to be made up by plaintiff in error, 
and brought into the Exchequer Chamber, instead of a tran- 
script, ss. 153, 155. 

T^e Court of Error may give judgment, and award pro- 
cess like the court below (s. 157), and may quash the pro- 
ceedings in certain cases (s. 156). 

Proceedings in error are not to abate by death of plaintifBs 
or defendants in error (ss. 161—166), or by marriage of feme, 
plaintiff or defendant in error, s. 167. 

Oosts of proceedings in error shall be taxed and allowed 
as costs in tiie cause, K. H., 16 Vict., r. 69, post p. 171 ; and 
see H. T., 16 Vict., rr. 24, 27, post pp. 283, 284. 

CXLVI. No judgment in any cause shall be Error to be 
reversed or avoided for any error or defect therein, ^^^ \^^ 
unless error be commenced, or brought and prose- years, 
cuted with effect, within six years after such judg- 
ment signed or entered of record. 

Formerly, twenty years, 10 & 11 Wm. 3, c. 14. 

CXLVIL If any person that is or shall be enti- Proviso for 
tied to bring error as aforesaid is or shall be, at the ^"'*^^^^'^^*' 
time of such title accrued, within the age of twenty- 
one years, feme covert, nan compos mentis, or be- 
yond the seas, then such person shall be at liberty 
to bring error as aforesaid, so as such person com- 
mences, or brings and prosecutes the same with 
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effect, within six years after coming to or being of 
fiill age, discovert, of sound memory, or return from 
beyond the seas ; and if the opposite party shall, at 
the time of the judgment signed or entered of record, 
be beyond the seas, then error may be brought, 
provided the proceedings be commenced and prose- 
cuted with effect within six years after the return of 
such party from beyond seas. 

CXLYIII. A writ of error shall not be necessary 
or used in any cause, and the proceeding to error 
shall be a step in the cause, and shall be taken in 
manner hereinafter mentioned ; but nothing in this 
act contained shall invalidate any proceedings al- 
ready taken or to be taken by reason of any writ 
of error issued before the commencement of this 
act. 

CXLIX. Either party alleging error in law may 
deliver to one of the masters of the court a memo- 
randum in writing in the form contained in Sche- 
dule (A) to this act annexed, marked No. 10, or 
to the like effect, entitled in the court and cause, 
and signed by the party or his attorney, alleging 
that there is error in law in the record and pro- 
ceedings ; whereupon the master shall file such 
memorandum, and deliver to the party lodging the 
same a note of the receipt thereof ; and a copy of 
such note, together with a statement of the grounds 
of error intended to be argued, may be served on 
the opposite party or his attorney. 

It may be served before the plaintiff is entitled to sign 
final judgment, and it was usual to serve the note of 
allowance (which corresponded to this note) at the time of 
taxing the costs, 1 Chit. Arch. 488. 

Error not CL. Proceedings in error in law shall be deemed 
supersedeu ^ supersedeas of execution from the time of the 
of the copy Service of the copy of such note, together with the 
of the note statement of the grounds of error intended to be 
of eiTor^"*^* argued, until default in putting in bail, or an affirm- 
ance of the judgment, or discontinuance of the pro- 
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ceedtngs in error, or until the proceedings in error 
shall be otherwise disposed of without a reversal of 
the judgment : Provided always, that if the grounds 
of error shall appear to be frivolous, the court or 
a judge upon summons may order execution to 
issue (a). 

See H. T., 4 Wm. 4, r. 9 : "No writ of error shall be a 
supersedeas of execution, until service of the notice of 
allowance thereof, containing a statement of some particular 
ground of error intended to be argued." 

(a) It seenfs doubtful whether the party applying is 
entitled to the costs of this application ; but at all events he 
must ask for them at the time of making the application. 
Shelton v. Braithtoaite, 8 M. & W. 256. 

CLI. Upon any judgment hereafter to be given Bail m 
in any of the said superior courts of common law in error, 
any action, execution shall not be stayed or delayed 
by proceedings in error, or supersedeas thereupon, 
without the special order of the court or a judge, 
unless the person in whose name such proceedings 
in error be brought, with two, or, by leave of the 
court or a judge, more than two sufficient sureties, 
such as the court (wherein such judgment is or 
shall be given) or a judge shall allow of, shall, 
within four clear days after lodging the memoran- 
dum alleging error, or after the signing of the judg- 
ment, whichever shall last happen, or before execu- 
tion executed (a), be bound unto the party for whom 
any such judgment is or shall be given, by recog- 
nizance to be acknowledged in the same court, in 
double the sum adjudged to be recovered by the 
said judgment (except in case of a penalty^ and in 
case of a penalty in double the sum really due, and 
double the costs) (6), to prosecute the proceedings 
in error with effect, and also to satisfy and pay 
(if the said judgment be affirmed, or the proceed- 
ings in error be discontinued by the plaintiff therein), 
all and singular the sum or sums of money and costs 
adjudged or to be adjudged upon the former judg- 
ment, and all costs and damages to be also awarded 

E 2 
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for the delaying of execution, and shall give notice 
thereof to the defendant in error, or his attorney. 

This section re-enacts, with the necessary alterations, 

6 Geo. 4, c. 96, s. 1 (incorporating 3 Jac. 1, c. 8). That 
statute has been held not to apply to errors of fact {Levy y. 
Price, 2 M. & W. 533 ; and see Birch v. Trnfo, 8 East, 412), 
and to be confined to cases where judgment has been given 
for the original plaintiff; Duvergier v. Fellows^ 1 Dowl. 224, 

7 Bing. 463, S. C. 

(a) Formerly, unless a special order was made, bail had 
to be put in, and notice thereof given, either within four 
days after the allowance of the writ of error, or, if the writ 
was sued out, and allowed before final judgment, within 
four clear days after the judgment was signed; 1 Chit. 
Arch. 489. 

(6) This amount was fixed by H. T., 2 Wm. 4, r. 1, s. 26. 
See generally as to bail in error, 1 Chit. Arch. 492, and 
bail in other cases, H. T., 16 Vict., rr. 83 — 111, post p. 177. 

Suggestion CLII. The assignment of and joinder in error in 

Msignment ^^^ ^^^^^ ^°^ ^^ neccssary or used, and, instead 
of and join- thereof, a suggestion to the effect that error is 
der in error, alleged by the One party and denied by the other, 
may be entered on the judgment roll in the form 
contained in Schedule (A) to this act annexed, 
marked No, 11, or to the like effect (a) : Provided 
that in case the defendant in error intends to rely 
upon the proceeding in error being barred by lapse 
of time, or by release of error, or other like matter 
of fact, he may give four days' written notice to the 
plaintiff in error to assign error as heretofore (b), 
instead of entering the suggestion ; and he shall, 
within eight days (c), plead thereto the bar by lapse 
of time, or release of error, or other like matter of 
fact ; and thereupon such proceedings may be had 
as heretofore. 

(a) This must be done within ten days after service of 
note of receipt (sec. 153), imless some other time ia fixed by 
a judge. 

(b) By H. T., 4 Wm. 4, r. 11 (as altered by 7 Wm. 4 and 
1 Yict., c. 30, s. 2), the plaintiff in error had to assign 
error within eight days after delivery of the writ of error 
and transcript to one of the masters of the court in which 
judgment was given, or within twenty days after the 
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allowance of the writ in cases of error coram nobis or coram 
vobis. 

The plaintiff in error, if notice is given, will now have to 
assign error by the time that the suggestion would have 
been entered (sec. 153), but power is given to the court or 
a judge to enlarge this time. 

(c) Formerly, by H. T., 4 Wm. 4, r. 13, the plaintiff in 
error had to demand a joinder in error, or plea to the 
assignment of errors, and the defendant in error had to 
comply with the demand within twenty days. 

CLIII. The roll shall be made up, and the sug- RoU to be 
gestion last aforesaid entered by the plaintiff in error ™^® "p 
within ten days after the service of the note of the gestion en- 
receipt of the memorandum alleging error, or within tered by 
such other time as the court or a judge may order (a) ; ^Jj^"*^*" 
and in default thereof, or of assignment of error in 
cases where an assignment is required, the defendant 
in error, his executors or administrators, shall be at 
liberty to sign judgment of non-pros. (b). 

(a) By H. T., 4 Wm. 4, r. 10 (as altered by 7 Wm. 4 and 
1 Vict., c. 30, s. 2), the plaintiff in error bad to get the 
transcript prepared and examined by one of the masters 
within twenty davs after the allowance of the writ of error. 

(b) Judgment of non-pros, is signed by one of the masters 
of the court in which the original judgment was given, and 
he will tax the defendant his costs. See 1 Chit. Arch. 499. 
Execution thereupon will be issued out of court below. 
(Sec. 156.) 

In a late case it was held, that if defendant in error 
died before assignment of errors, and the plaintiff in error 
failed to assign errors in time, judgment of non-pros, might 
be signed, though the executors had not previously been 
made parties ; St. Katharine's Dock Company v. Higgs, 
10 Q. B. 662. 

CLIV. In case error be brought upon a judgment Error 
ffiven a&:aiiist several persons, and one or some only ^'^^kJ** ^y 

one OI SGVC* 

shall proceed in error, the memorandum alleging ,^1 persons 
error, and the note of the receipt of such memo- against 
randum, shall state the names of the persons by "1^^]^^' 
whom the proceedings are taken ; and in case the been given, 
other persons, against whom judgment has been 
given, decline to join in the proceedings in error, 
the same may be continued, and the suggestion last 
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aforesaid entered, stating the persons by whom the 
proceedings are brought, without any summons and 
severance, or if such other persons elect to join, then 
the suggestion shall state them to be, and they shall 
be deemed as plaintiff in error, although not men- 
tioned as such in the previous proceedings. 

Formerly, if judgment below was given against several, 
error had to be brought in the names of all (2 Saund. 101 f. 
and the cases there cited) ; and if, after error brought, one 
or more of the parties refiised to appear and assign errors, 
they had to be nanmoned and severed; 2 Saund. 101, g. ; and 
see for form of writ of summons, Thes. Brev. 301. 

Judgment CLV. Upou such Suggestion of error alleged and 
5°** '°. ^?„. denied bein? entered, the cause may be set down 

brought into ,. • ^x. _j. r • ^i. 

court in- tor argument in the court of error m the manner 
stead of heretofore used (a) ; and the judgment roll shall, 
transcript. ^j|.|,Qy^ g^^y ^^j^ qj. rgtum^ be brought by the 

master into the court of error in the Exchequer 
Chamber, before the justices, or justices and barons, 
as the case may be, of the other two superior courts 
of common law, on the day of its sitting, at such 
time as the judges shall appoint, either in term or 
in vacation ; or if the proceedings in error be before 
the High Court of Parliament, then before the High 
Court of Parliament, before or at the time of its sit- 
ting ; and the court of error shall and may there- 
upon review the proceedings, and give judgment as 
they shall be advised thereon ; and such proceedings 
and judgment, as altered or affirmed, shall be en- 
tered on the original record ; and such further pro- 
ceedings as may be necessary thereon shall be 
awarded by the court in which the original judg- 
ment was given. 

See 11 G. 4, and 1 Wm. 4, c. 70, a. 8. 

(a) By R. H., 16 Vict., r. 67, post p. 170, either party may 
set down the case for argument, and forthwith give notice 
in writing to the other party, and proceed to the argument 
without rule or motion for a concilium. And see upon 
this rule, SotUh Eastern RaUway Company v. South Western 
Railway Company, 22 L. J., Exch. 72. 

By R. H., 16 Vict., r. SSfpost p. 171, the delivery of copies 
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of the judgment, &c. to the judges in the Exchequer 
Chamber, four clear days before the day appointed for 
argument, is regulated. See 1 Chit. Arch. 505. 

CLVI. Courts of error shall have power to quash Jurisdiction 
the proceedinffs in error in all cases in which error fL^®^5ll°^ 

- *^ ,. o , _ I / • 1 ©rror over 

does not he, or where they are taken against good theproceed- 
faith (a), or in any case in which proceedings in i°gs* 
error might heretofore have been quashed by such 
courts ; and such courts shall in all respects have 
such jurisdiction over the proceedings as over the 
proceedings in error commenced by writ of error. 

(a) See Cave v. Maaey, 3 B. & C. 735 ; The Apothecaries* 
Company y. Harrison, 12 Ad. & E..642. But it has been 
lately held, that, irrespectively of the statute 12 & 13 Yict., 
c. 109, the Court of Exchequer Chamber had no jurisdiction 
to quash a writ of error on the ground of its having been 
issued in breach of good faith ; and that its power in this 
respect was limited to cases where some defect was 
apparent on the face of the writ, or where the record 
brought up was inconsistent with it ; and that the recent 
statute of 12 & 13 Vict., c. 109, s. 39, only conferred the new 
jurisdiction upon the three superior courts, and the judges 
thereof, to the exclusion of the Exchequer Chamber; Garrard 
V. Tuck, 8 C. B. 258 ; 19 L. J., C. P. 232, S. C. The writ 
of error in that case was subsequently quashed, on the 
ground of its having issued against good faith, by Parke, B. 
at chambers. 

CLVI I. Courts of error shall in all cases have Court of 
power to give such judgment and award such pro- f"**',^? 
cess (a), as the court, from which error is brought, powers 
ought to have done, without regard to the party with court 
alleging error (b). below. 

(a) A court of error will now be able to award a re- 
pleader, nndsemble a writ of inquiry; as to which processes, 
see Gwynne v. BumeU, 6 Bing. N. C. 453, 7 CI. & Fin. 572, 
8. C. ; and PhiUips v. Berry, 1 Ld. Eaym. 10, 1 Salk. 403, 
S. C ; and see post p. 283. 

(6) This section, it is apprehended, does away with the 
distinction established by the case of PoUitt v. Forest, 
11 Q. B. 949. It was there held, '* that the court of error 
should do complete justice on the whole record to the 
plaintiff in error, and give the same judgment for him 
whidb the court below ought to have given" (affirming 
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Gildart v. Gladstone, 12 East, 668) ; *<bat that the court 
" cannot give a judgment against the party suing out a writ 
**of error, after reversimg an erroneous judgment against 
" him, though they may give one in his favour, whether he 
" be plaintiff or defendant in the court below, on his prayer 
" for judgment, to the full extent to which he would have 
** been entitled to it in the court below." See, too, Phillips v. 
Jones, 15 Q. B. 869, 19 L. J., Q. B. 374, S. C. ; and Grey v. 
Friar, 16 Q. B. 912, 19 L. J., Q. B. 393, S. C. 



Proceeding CLVIII. Either party alleging error in fact may 
in error in deliver to one of the masters of the court a memo- 
randum in writing, in the form contained in the 
schedule (A) to this act annexed, marked No. 12, 
or to the like effect, intituled in the court and cause, 
and signed by the party or his attorney, alleging 
that there is error in fact in the proceedings, toge- 
ther with an affidavit of the matter of fact in which 
the alleged error con3ists; whereupon the master 
shall file such memorandum and affidavit, and deli- 
ver to the party lodging the same a note of the 
receipt thereof; and a copy of such note and affi- 
davit may be served on the opposite party or his 
attorney ; and such service shall have the same 
effect, and the same proceedings may be had there- 
after as heretofore had after the service of the rule 
for allowance of a writ of error in fact. 

By R. H., 16 Vict., r. 64, post p. 170, error is to be assigned 
within eight days after filing the memorandum, or judgment 
of non-pros, may be signed ; and by K. H., 16 Vict., r. 65, 
post p. 170, four days' notice to answer any pleadings in error 
shall be siifficient. 

Proceedings in error in fact are so far a supersedeas, that 
execution cannot be sued out without obtaining the leave 
of the court or a judge ; Semple v. Turner, 6 M. & W. 152. 

Plaintiff CLIX. The plaintiff in error, whether in fact or 

may discon- j^^^ gjjg^j| ^g ^^ liberty to discontinue his proceedings 

ceed1ng8°in by giving to the defendant in error a notice, headed 

error. in the court and cause, and signed by the plaintiff 

in error or his attorney, stating that he discontinues 

such proceedings ; and thereupon the defendant in 

error may sign judgment for the costs of, and occa- 
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sioned by, the proceedings in error, and may pro- 
ceed upon the judgment on which the error was 
brought. 

By 8 & 9 Wm. 3, c. 11, s. 2, if error was brought upon 
judgment giyen for the defendant , and the writ was dis- 
continued, the defendant in error might have judgment for 
his costs, and execution for the same ; and by 3 H. 7, c. 10, 
when judgment below was given for the plaintiff, and the 
defendant before execution had (see Sutherland v. WiUSf 
6 Exch. K. 980, 20 L. J., Exch. 28, S. C.) sued out a writ of 
error, which was afterwards discontinued, the defendant in 
error might, at the discretion of the court, recover his costs 
and damages for the delay. 

CLX. The defendant in error, whether in fact or Defendant 
law, shall be at liberty to confess error, and consent "J^r^ and** 
to the reversal of the judgment, by giving to the consent to 
plaintiff in error a notice, headed in the court and yejewai of 
cause, and signed by the defendant in error or his^** g^ent. 
attorney, stating that he confesses the error, and 
consents to the reversal of the judgment ; and there- 
upon the plaintiff in error shall be entitled to and 
may forthwith sign a judgment of reversal. 

When judgment is reversed, each party pays his own 
costs of the proceedings in error. See 1 Saund. 101, x. 

CLXI. The death of a plaintiff in error after Death of 
service of the note of the receipt of the memo- pi*in*iff »» 
randum alleging error, with a statement of the abatement. 
grounds of error, shall not cause the proceedings 
to abate, but they may be continued as hereinafter 
mentioned. 

CLXII. In case of the death of one of several Providing 
plaintiffs in error, a suggestion may be made of the ^^ ^ oTseve- 
death, which suggestion shall not be traversable, rai plaintiffs 
but shall only be subject to be set aside if untrue, 
and the proceedings may be thereupon continued 
at the suit of, and against the surviving plaintiff in 
error, as if he were the sole plaintiff. 

The death of one of several plaintiffs in error did not 
abate the writ, as it was held that the case fell within 
8 & 9 Wm. 3, c. 11, 8. 7 ; Clarke v. Bippon, 1 B. & Aid. 586. 



in error. 
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CLXIII. In case of the death of a sole plaintiff 
or of several plaintiffs in error, the legal repre- 
sentative of such plaintiff or of the surviving plain- 
tiff may, by leave of the court or a judge, enter a 
suggestion of the death, and that he is such legal 
representative, which suggestion shall not be tra- 
versable, but shall only be subject to be set aside 
if untrue, and the proceedings may thereupon be 
continued at the suit of, and against such legal 
representative as the plaintiff in error ; and, if no 
such suggestion shall be made, the defendant in 
error may proceed to an affirmance of the judg- 
ment according to the practice of the court, or take 
such other proceedings thereupon as he may be 
entitled to. 

CLXIV. The death of a defendant in error shall 
not cause the proceedings to abate, but they may 
be continued as hereinafter mentioned. 

CLXV. In case of the death of one of several 
defendants in error, a suggestion may be made of 
the death, which suggestion shall not be traversable, 
but only be subject to be set aside if untrue, and 
the proceedings may be continued against the sur- 
viving defendant. 

See a fozm of the suggestion, Lill. Ent. 217. 

Proceedings CLXVI. In case of the death of a sole defendant 
or of all the defendants in error, the plaintiff in error 
may proceed upon giving ten days* notice of the 
proceedings in error, and of his intention to con- 
tinue the same, to the representatives of the deceased 
defendants, or if no such notice can be given, then, 
by leave of the court or a judge, upon giving such 
notice to the parties interested as he or they may 
direct. 

Formerly a writ of scire facieu <id audiendum ertvres was 
necessary, if the defendant in error died after assignment 
of errors, to compel the executors or administrators to join 
in error, on their refusal so to do. 

If the defendant in error died before assignment of errors, 
the proceedings might be continued by the executors to 
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reTersal or affinnance, without introduction of themselTes 
on the record ; St, Katharine* b Dock Company t. Higga, 10 
Q.B. 652. 

CLXVII. The marriage of a woman, plaintiff or Marriage 
defendant in error, shall not abate the proceeding pJt^toigf 
in error, bat the same may be continued in like in error, 
manner as hereinbefore provided with reference to 
the continuance of an action after marriage (a). 

Marriage formerly abated the writ of error ; and for the 
proceedings thereupon, see 1 Chit. Arch. 485. 
(a) See ante^ s. 141. 

And with respect to the action of ejectment, be Ejectmem. 
it enacted as follows : 

CLXVIII. Instead of the present proceeding by lyectmentto 
ejectment, a writ shall be issued, directed to the ^ ^?^^' 
persons m possession by name, and to all persons 
entitled to defend the possession of the property 
claimed, which property shall be described in the 
writ with reasonable certainty (a). 

(a) Want of reasonable certainty will not nullify the writ, 
but better particulars may be obtained, s. 175. 

CLXIX. The writ shall state the names of all the Form and 
persons in whom the title is alleged to be, and com- duration of 
mand the persons, to whom it is directed, to appear, ^ctment. 
within sixteen days after service thereof, in the court 
from which it is issued, to defend the possession of 
the property sued for, or such part thereof as they 
may think fit (a), and it shall contain a notice that 
in default of appearance they will be turned out of 
possession ; and the writ shall bear teste of the day 
on which it is issued, and shall be in force for three 
months, and shall be in the form contained in the 
schedule (A) to this act annexed, marked No. 13, 
or to the like effect ; and the name and abode of 
the attorney issuing the same, or, if no attorney, 
the name and residence of the party shall be indorsed 
thereon, in Hke manner as hereinbefore enacted 
with reference to the indorsements on a writ of 
summons in a personal action ; and the same pro- 
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ceedings may be had to ascertain whether the writ 
was issued by the authority of the attorney whose 
name was indorsed thereon, and who and what the 
claimants are, and their abode, and as to staying the 
proceedings upon writs issued without authority, as 
in the case of writs in personal actions {b). 

(a) See s. 174. 
{b) See 88. 6 & 7. 

Service of CLXX. The writ shall be served in the same 
writ of manner as an ejectment has heretofore been served, 
or in such manner as the court or a judge shall 
order, and in case of vacant possession, by posting 
a copy thereof upon the door of the dwelling-house 
or other conspicuous part of the property. 
Appearance CLXXI. The persons named as defendants in 

niS'Jd^S' ®^^^ ^"^' °^ ®^*®^ ^^ ^^®™» ^^^^ ^ allowed to 
the writ. appear within the time appointed. 

The appearance may be in the common form (see antet s. 
31), except in the case of a person appearing as landlord 
(see 8. 173). If the defence is limited to part only of the 
property mentioned in the writ, notice must be given under 
8. 174. 

For mode of proceeding when no appearance is entered, 
see 8. 177. 

Appearance CLXXII. Any Other person not named in such 

of persons -y^rii; shall, by leave of the court or a judge, be 

name . j^jj^^g^j ^^ appear and defend, on filing an affidavit 

showing that he is in possession of the land either 

by himself or his tenant. 

This application by the landlord should be made within 
the time limited by the tenant to appear (see s. 169), but 
the court would perhaps in certain cases, even after judgment 
signed, and execution executed against the tenant, let in 
the landlord to defend ; e. ^. if the landlord could show 
collusion between the tenant and plaintiff, or where no 
notice has been given to the landlord by the tenant (s. 209). 
See Doe d. Ingram v. Roe, 11 Price, 507. These cases are, 
however, not so likely to occur as formerly. See 2 Chit. 
Arch. 935, n. (a). 

By R. H., 16 Vict., r. 113, where a person not named in 
the writ has obtained leave to appear and defend, he shall 
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enter an appearance (see curUe s. 31], entitled in the action 
against the party or parties named in the writ as defendant 
or defendants, and shall forthwith give notice of such ap- 
pearance to the plaintiff's attorney, or to the plaintiff if he 
sues in person. See post p. 186. 

CLXXIII. Any person appearing to defend as Appearance 
landlord in respect of property, whereof he is in Jy^i^^dford! 
possession only by his tenant, shall state in his ap- 
pearance that he appears as landlord; and such 
person shall be at liberty to set up any defence 
which a landlord appearing in an action of eject- 
ment has heretofore been allowed to set up, and no 
other (a). 

(a) See as to such defences, 2 Chit. Arch. 943. 

CLXXIV. Any person appearing to such writ NoUce to 
shall be at liberty to limit his defence to a part only **^t°^J**' 
of the property mentioned in the writ, describing 
that part with reasonable certainty in a notice inti- 
tuled in the court and cause, and signed by the 
party appearing or his attorney ; such notice to be 
served within four days after appearance upon the 
attorney whose name is indorsed on the writ, if any, 
and if none, then to be filed in the master's office ; 
and an appearance without such notice confining 
the defence to part, shall be deemed an appearance 
to defend for the whole. 

CLXXV. Want of "reasonable cerUinty" i" ^^"J^^f 
the description of the property, or part of it, in the cured'by 
writ or notice, shall not nullify them, but shall only particulars, 
be ground for an application to a judge for better 
particulars of the land claimed or defended, which 
a judge shall have power to give in all cases. 

It would seem that a defendant has no right to take out 
a summons for particulars till he has appeared, as till then 
he has no Jocm standi^ and R. H., 2 Wm. 4, r. 47 (re-en- 
acted by K. H., 16 Vict., r. 20), does not apply to actions of 
ejectment; but in Doe d. Yemen v. Boe, 7 Ad. & E. 14, 
LvUledalet J, said, that it was very general for judges to'make 
orders for particulars as if there had been an appearance 
entered. 
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The Judge would order proceedings to be stayed till the 
particulars ordered were given (see form of order, Chit, 
forms, 364), so as to enable the defendant to give a notice 
(if necessary), limiting his defence, imder s. 174. 

The particulars, or copies thereof, are to be annexed to the 
record, s. 180. 

CLXXVI. The court or a judge shall have power 
to strike out or confine appearances and defences 
set up by persons not in possession by themselves 
or their tenants. 

CLXXVII. In case no appearance shall be en- 
tered into within the time appointed, or if an appear* 
ance be entered, but the defence be hmited to part 
only, the plaintiffs shall be at liberty to sign a judg- 
ment that the person whose title is asserted in the 
writ shall recover possession of the land, or of the 
part thereof to which the defence does not apply ; 
which judgment, if for all, may be in the form con- 
tained in the schedule (A) to this act annexed, 
marked No. 14, or to the like effect, and if for part, 
may be in the form contained in the schedule (A) 
to this act annexed, marked No. 15, or to the like 
effect. 

Where a declaration in ejectment was served before this 
act came into operation, the old proceeding by motion for 
judgment against the casual ejector was held correct; Doe d. 
Smith V. Roe, 8 Exch. R. 127. By R. H., 16 Vict., r. 112, 
no judgment in ejectment for want of appearance or defence 
shall be signed without first filing an affidavit of the service 
of the writ, and a copy thereof, or where personal service 
has not been effected, without first obtaining a judge's order, 
or a rule of court, authorizing the signing such judgment ; 
which said rule or order, or a duplicate thereof, shall be filed 
together with a copy of the writ. See post p. 186. 

CLXXVIII. In case an appearance shall be en- 
tered, an issue may once* be made up, without any 
pleadings, by the claimants or their attorney, setting 
forth the writ, and stating the fact of the appearance, 
with its date, and the notice limiting the defence, if 
any, of each of the persons appearing, so that it may 
appear for what defence is made, and directing the 
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sheriff to summon a jury : and such issue, in case 
defence is made for the whole, may be in the form 
contained in schedule (A) to this act annexed, 
marked No. 16, or to the like eiFect, and in case 
defence is made for part, may be in the form con- 
tained in the schedule (A) to this act annexed, 
marked No. 15, or to the like effect. 

CLXXIX. By consent of the parties, and by leave Special 
of a judge, a special case may be stated according f**® ""J 
to the practice heretofore used. 

CLXXX. The claimants may, if no special case Trial of 
be agreed to, proceed to trial upon the issue, in the *"'*** - 
same manner as in other actions ; and the particulars 
of the claim and defence, if any, or copies thereof, 
shall be annexed to the record by the claimants ; 
and the question at the trial shall, except in the 
cases hereafter mentioned (a), be, whether the 
statement in the writ of the title of the claimants 
is true or false, and, if true, then which of the 
claimants is entitled, and whether to the whole or 
part, and if to part, then to which part of the pro- 
perty in question ; and the entry of the verdict may 
be made in the iform contained in the schedule (A) 
to this act annexed, marked No. 17, or to the like 
effect, with such modifications as may be necessary 
to meet the facts (6). 

{a\ See post^ s. 189. 

(6i Formerly it was held that, under the plea of Not 
Guilty, if the defendant succeeded as to any part of the 
premises, he was entitled to haye the yerdict entered for him 
as to that part ; Doe d. Bowman y. Lewis, 13 M. & W. 241, 
oyerruling Doe d. Davenport y. Rhodes, 11 M. & W. 600. 

CLXXXI. In case the title of the claimant shall Verdict 
appear to have existed as alleged in the writ, and ]1p*^^b'|o 
a^t the time of service thereof, but it shall also appear have ex- 
to have expired before the time of trial, the claimant piredbe- 
shall, notwithstanding, be entitled to a verdict ac- ° 
cording to the fact that he was so entitled at the 
time of bringing the action and serving the writ, and 
to a judgment for his cost of suit. 
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The courts have refused to stay proceedings on the ground 
of the plaintiffs title having so determined, and have held 
that a plaintiff had a right to proceed for the recovery of his 
damages and costs ; Thrtutout v. Grey^ 2 Str. 1050, and see 
Doe V. Bluckf 3 Camp. 450, per Dampier, J. ; JDo» d. Butt y, 
i2ot», 22L.J., Q.B. 111. 

Trial may CLXXXII. The court OF a judge may, on the 
to taiw'*^ application of either party, order that the trial shall 
place in take place in any county or place other than that 
any county, in which the venue is laid ; and such order being 

suggested on the record, the trial may be had 

accordingly. 

This "was formerly provided for, in cases of unnecessary 
delay and expenses, by 3 & 4 Wm. 4, c. 42, s. 22. The court 
-will also make this order to secure an impartial trial. The 
application must be made on affidavits showing the un- 
necessary delay, or expense, or the facts from which it is to 
be inferred that a fair trial cannot be had in the county in 
which the venue is laid. 

See 1 Chit. Arch. 284. The application cannot be made 
till after issue is made up ; Tolao9i v. The Bishop of CarlUlCf 
7 C. B. 79. 

See form of order and suggestion, Chit. Forms, 52. 

Non-ap- CLXXXIII. If the defendant appears, and the 

trilj*"^*** claimant does not appear at the trial, the claimant 
shall be nonsuited ; and if the claimant appears, and 
the defendant does not appear, the claimant shall be 
entitled to recover as heretofore, without any proof 
of his title. 

By R. H., 16 Yict., r. 114, if the plaintiff in ejectment 
appears at the trial, and the defendant does not appear, the 
defendant shall be taken to have admitted the plaintiff's 
title, and the verdict shall be entered for the plaintiff 
without producing any evidence, and the plaintiff shall 
have judgment for his t^osts of suit as in other cases ; poet 
p. 187. See also poet p. 284. 

^fcT'ijf/bm CLXXXIV. The jury may find a special verdict, 
of excep- or either party may tender a bill of exceptions. 

T„^.^o„f CLXXXV. Upon a finding for the claimant, 

Judgment . i_ • j j • • o 

upon And- judgment may be signed, and execution issue for 
ing for the recovery of possession of the property, or such 
claimant ^^^ thereof as the jury shall find the claimant 
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entitled to, and for costs, within such time, not 
exceeding the fifth day in term after the verdict, 
as the court or judge before whom the cause is tried 
shall order ; and if no such order be made, then 
on the fifth day in term after the verdict, or within 
fourteen days after such verdict, whichever shall first 
happen. 

There may be one writ, or separate writs, of execution 
for recovery of possession and costs (sec. 187). See as to 
writs of execution generally, R. H., 16 Vict., rr. 70—77, post 
p. 171 ; and see forms of writs in ejectment, post p. 238. 

CLXXXVI. Upon a finding for the defendants, Judgment 
or any of them, judgment may be signed, and exe- J^^^^r de" 
cution issue for costs against the claimants named in fendant. 
the writ, within such time, not exceeding the fifth 
day in term after the verdict, as the court or judge 
before whom the cause is tried shall order; and if 
no such order be made, then on the fifth day in term 
after the verdict, or within fourteen days after such 
verdict, whichever shall first happen. 

Formerly, the defendant's only remedy was by attach- 
ment, or by execution founded on the consent rule imder 
1 & 2 Vict., c. 110, s. 18, as the lessor c^ the plaintiff was not 
*a party to the record. See 2 Chit. Arch. 955. 

CLXXXVII. Upon any judgment in ejectment Execution 
for recovery of possession and costs, there may be Jf'poMel-'^ 
either one writ or separate writs of execution for the sion and 
recovery of possession and for the costs, at the costs may 
election of the claimant. separate.*^' 

CLXXXVIII. In case of such an action being Defence by 
brought by some or one of several persons entitled joint te- 
as joint tenants, tenants in common, or coparceners, ^J^JJ'iJ^*' 
any joint tenant, tenant in common, or coparcener common, or 
in possession, may, at the time of appearance, or coparceners, 
within four days after, give notice in the same form 
as in the notice of a limited defence (a), that he or 
she defends as such, and admits the right of the 
claimant to an undivided share of the property, 
(stating what share), but denies any actual ouster of 
him from the property, and may, within the same 
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time, file an affidavit stating with reasonable cer- 
tainty that he or she is such joint tenant, tenant in 
common, or coparcener, and the share of such pro- 
perty to which he or she is entitled, and that he or 
she has not ousted the claimant ; and such notice 
shall be entered in the issue in the same manner as 
the notice limiting the defence, and upon the trial of 
such an issue the additional question of whether an 
actual ouster has taken place shall be tried. 

This was fonnerly practically effected by confining the 
consent rule to confession of lease and entry (see Doe d. 
Gigner t. 22o«, 2 Taunt. 397) ; but an application had to be 
made to the court or a judge upon affidavits. 

(a) See sec. 174. 

Trial and CLXXXIX. Upon the trial of such issue as last 
jiidgment in aforesaid, if it shall be found that the defendant is 
2^5^^*^* joint tenant, tenant in common, or coparcener with 
joint te- the claimant, then the question whether an actual 
nant«/te- ouster has taken 'place shall be tried, and unless 
common. ^"^^ actual oustcr shall be proved the defendant 
and copar- shall be entitled to judgment and costs ; but if it 
cenen. gjjjji \^ found either that the defendant is not such 
joint tenant, tenant in common, or coparcener, or . 
that an actual ouster has taken place, then the 
claimant shall be entitled to such judgment for the 
recovery of possession and costs. 
Action not CXC. The death of a claimant or defendant shall 
death*^^ ^^ ^^^ cause the action to abate, but it may be con- 
tinued as hereinafter mentioned. 
n'oHeith CXCI. In case the right of the deceased claimant 
before ?U], shall survive to another claimant, a suggestion may 
where right be made of the death, which suggestion shall not be 
traversable, but shall only be subject to be set aside 
if untrue, and the action may proceed at the suit of 
the surviving claimant ; and if such a suggestion 
shall be made before the trial, then the claimant 
shall have a verdict and recover such judgment as 
aforesaid, upon its appearing that he was entitled to 
bring the action either separately or jointly with the 
deceased claimant. 
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CXCII. In case of the death before trial of one Proceedings 
of several claimants, whose rierht does not survive lo ^^^ ^***** 
another or others of the claimants, where the legal ^^ere right 
representative of the deceased claimant shall not does not 
become a party to the suit in the manner hereinafter »"'^i^®- 
mentioned (a), a suggestion may be made of the 
death, which suggestion shall not be traversable, but 
shall only be subject to be set aside, if untrue, and 
the action may proceed at the suit of the surviving 
claimant, for such share of the property as he is 
entitled to, and costs. 

(a) See post, sec. 194. 

CXCIII. In case of a verdict for two or more Upon death 
claimants, if one of such claimants die before execu- <>' <>»»« o^ 
tion executed, the other claimant may, whether the cii^ants 
legal right to the property shall survive or not, having 
suggest the death in manner aforesaid, and proceed obtained a 
to judgment and execution for recovery of possession ^*' 
of the entirety of the property and the costs ; but 
nothing herein contained shall affect the right of 
the legal representative of the deceased claimant, 
or the liability of the surviving claimant to such 
legal representative ; and the entry and possession 
of such surviving claimant under such execution 
shall be considered as an entry and possession on 
behalf of such legal representative in respect of the 
share of the property to which he shall be entitled as 
such representative, and the court may direct pos- 
session to be delivered accordingly. 

CXCIV. In case of the death of a sole claimant, Proceedings 
or, before trial, of one of several claimants, whose ^^^^^ f 
right does not survive to another or others of the claimant, 
claimants, the l^al representative of such claimant where right 
may, by leave of the court or a judge, eftter a sug- g^j^* 
gestion of the death, and that he is such legal 
representative, and the action shall thereupon pro- 
ceed ; and if such suggestion be made before the 
trial, the truth of the suggestion shall be tried 
thereat, together with the title of the deceased 
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claimant, and such judgment shall follow upon the 
verdict in favour of or against the person making 
such suggestion, as hereinbefore provided with re- 
ference to a judgment for or against such claimant ; 
and in case such suggestion in the case of a sole 
claimant be made after trial and before execution 
executed by deUvery of possession thereupon, and 
such suggestion be denied by the defendant within 
eight days after notice thereof, or such further time 
as the court or a judge may allow, then such sug* 
gestion shall be tried ; and if, upon the trial thereof, 
a verdict shall pass for the person making such 
suggestion, he shall be entitled to such judgment as 
aforesaid for the recovery of possession, and for the 
costs of alid occasioned by such suggestion ; and in 
case of a verdict for the defendant such defendant 
shall be entitled to such judgment as aforesaid for 
costs. 
Proceedings CXCV. In case of the death, before or after 
upon death judgment, of one of several defendants in ejectment, 
sererai joint who defend jointly, a suggestion may be made of the 
defendants, death, which suggestion shall not be traversable, but 
only be subject to be set aside if untrue, and the 
action may proceed against the surviving defendant 
to judgment and execution. 
Upon 4eath CXCVI. In casc of the death of a sole defendant, 
defendants ®' ^^ ^^ ^^® defendants in ejectment, before trial, a 
in ejectment suggestion may be made of the death, which sug- 
hefore trial, gestion shall not be traversable, but only be subject 
to be set aside if untrue, and the claimants shall be 
entitled to judgment for recovery of possession of 
the property, unless some other person shall appear 
and defend within the time to be appointed for that 
purpose by the order of the court or a judge, to be 
made upon the application of the claimants ; and it 
shall be lawful for the court or a judge, upon such 
suggestion being made and upon such application as 
aforesaid, to order that the claimants shall be at 
liberty to sign judgment within such time as the 
court or judge may think fit, unless the person then 
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in possession, by himself or his tenant, or the legal 
representative of the deceased defendant, shall within 
such time appear and defend the action ; and such 
order may be served in the same manner as the writ ; 
and in case such person shall appear and defend the 
same, proceedings may be taken against such new 
defendant as if he had originally appeared and de- 
fended the action ; and if no appearance be entered 
and defence made, then the claimant shall be at 
liberty to sign judgment pursuant to the order. 

CXCVII. In case of the death of a sole defendant Upon death 
or of all the defendants in ejectment after verdict, jf^ide- 
the claimants shall nevertheless be entitled to judg- ejectment" 
ment as if no such death had taken place, and to pro- after ver- 
ceed by execution for recovery of possession without ^°** 
suggestion or revivor, and to proceed for the re- 
covery of the costs, in like manner as upon any other 
judgment for money, against the legal representa- 
tives of the deceased defendant or defendants. 

CXCVIII. In case of the death before trial of one upon death 
of several defendants in ejectment, who defends before trial 
separately for a portion of the property for which Sfeji^^"^* 
the other defendant or defendants do not defend, the ment, who 
same proceedings may be taken as to such portion d«^«ods se- 
as in the case of the death of a sole defendant (a), pJ^J*® ^ °' 
or the claimants may proceed against the surviving 
defendants in respect of the portion of the property 
for which they defend. 

(a) See ante, sec. 196. 

CXCIX. In case of the death before trial of one upon death 
of several defendants in ejectment, who defends of defendant 
separately in respect of property for which surviving separately 
defendants also defend ^ it shall be lawful for the for property 
court or a judge at any time before the trial to allow *° "hfcli* 
the person at the time of the death in possession of others aUo 
the property, or the legal representative of the de- defend, 
ceased defendant, to appear and defend on such 
terms as may appear reasonable and just, upon the 
application of such person or representative ; and if 
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no such application be made or leave granted, the 
claimant, suggesting the death in manner aforesaid, 
may proceed against the surviving defendant or de- 
fendants to judgment and execution. 
Claimant CC. The claimant in ejectment shall be at liberty 

may diacon- at any time to discontinue the action as to one or 
notice. ^ ^^^^ ^^ ^® defendants, by giving to the defendant 
or his attorney a notice headed in the court and 
cause, and signed by the claimant or his attorney, 
stating that he discontinues such action ; and there- 
upon the defendant, to whom such notice is given, 
shall be entitled to and may forthwith sign judgment 
for costs in the form contained in the schedule (A) 
to this act annexed, marked No. 18, or to the like 
effect. 
Discontinu- CCI. In case one of several claimants shall be de- 
ance of ac- sirous to discontinue, he may apply to the court or 

uon Dv one • •/ * » •^ 

of sererai ^ judge to have his name struck out of the proceed- 

claimants, ings, and an order may be made thereupon upon 

such terms as to the court or judge may seem fit, 

and the action shall thereupon proceed at the suit 

of the other claimants. 

Judgment CCII. If after appearance entered the claimant, 

^^.*** P'*^- without going to trial, allow the time, allowed for 

trial after^ goi^g to trial by the practice of the court in ordi- 

notice. nary cases after issue joined, to elapse, the defendant 

in ejectment may give twenty days* notice to the 

claimant to proceed to trial at the sittings or assizes 

next after the expiration of the notice ; and if the 

claimant afterwards neglects to give notice of trial 

for such sittings or assizes, or to proceed to trial in 

pursuance of tlie said notice given by the defendant, 

and the time for going to ti'istl shall not be extended 

by the court or a judge, the defendant may sign 

judgment in the form contained in the schedule (A) 

to this act annexed, marked No. 19, and recover the 

costs of defence. 

This section applies to actions of ejectments commenced 
before the 24th of October, 1852; Doe d. Leiffh t. Holt, 
21 L. J. Exch. 335, 8 Ezch. R. 130, S. C. 
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CCIII. A sole defendant or all the defendants in Defendant 
ejectment shall be at liberty to confess the action as JJJ^^^uon " 
to the whole or part of the property, by giving to 
such claimant a notice headed in the court and 
cause, and signed by the defendant or defendants, 
such signature to be attested by his or their at- 
torney ; and thereupon the claimant shall be entitled 
to and may forthwith sign judgment and issue exe- 
cution for the recovery of possession and costs in 
the form contained in the schedule (A) to this act 
annexed, marked No. 20, or to the Uke effect. 

This section only proyides in terms, that the signature 
shall be attested by the defendant's attorney, but it is 
apprehended that it will be necessary to comply with the 
requirements of 1 & 2 Vict., c. 110, s. 9, which statute has 
been held to apply to eognovita in ejectment. (Doe v. Howell, 
12 Ad. & E. 696.) 

That statute declares that no warrant of attorney to con- 
fess judgment in any personal action, or cognovit actionem 
shall be of any force, ** unless there shall be present some 
attorney of one of the superior courts on behalf of such 
person, expressly named oy him and attending at his 
request, to inform him of the nature and effect of such 
warrant or cognovit, before the same is executed; which 
attorney shall subscribe his name as a witness to the due 
execution thereof, and thereby declare himself to be attorney 
for the person executing the same; and state that he 
subscribes as such attorney." 

It would be beyond the limits of this Work to attempt to 
set out the cases upon this section, but they will be found 
in 2 Chit. Arch. 855, 857 ; and aeePocock v. Pickering, 21 L. J., 
Q. B. 365, R. H., 16 Vict., rr. 25—27, post p. 156. 

It has been held in recent cases, that the precise words 
of the statute need not be followed in the attestation, if the 
requisites of it are clearly expressed. See I^ewia y. Lord 
Kensington, 2 C. B. 463 ; Phillips y. G^bs, 16 M. & W. 209. 

It may here be obseryed, that it hfis lately been decided, 
that an attorney, though uncertificated, may be a good 
attesting attorney to a warrant of attorney ; as the effect of 
the statute 6 & 7 Vict., c. 73, s. 26, is to make acts by an 
uncertificated attorney yalid, but to preyent him from re- 
coyering fees for such acts; Holdgate y. Slight, 21 L. J., Q. B* 
74, 2 L. M. & P. 662, S. C. 

CCIV. In case one of several defendants in eject- Confeasiou 
ment, who defends separately for a portion of the gjyersa de- 
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property for which the other defendant or defend- 
ants do not defend, shal] be desirous of confessing 
the claimant's title to such portion, he may give 
a like notice to the claimant; and thereupon the 
claimant shall be entitled to and may forthwith sign 
judgment and issue execution for the recovery of 
possession of such portion of the property, and for 
the costs occasioned by the defence relating to the 
same, and the action may proceed as to the residue. 

CCV. In case one of several defendants in eject- 
ment, who defends separately in respect of property 
for which other defendants also defend, shall be 
desirous of confessing the claimant's title, he may 
give a like notice thereof ; and thereupon the claim- 
ant shall be entitled to and may sign judgment 
gainst such defendant for the costs occasioned by 
his defence, and may proceed in the action against 
the other defendants to judgment and execution. 

CCVI. It shall not be necessary before issuing 
execution upon any judgment under the authority 
of this act to enter the proceedings upon any roll, 
but an incipitur thereof may be made upon paper, 
shortly describing the nature of the judgment ac- 
cording to the practice heretofore used, and judg- 
ment may thereupon be signed, and costs taxed, and 
execution issued, according to the practice hereto- 
fore used : Provided nevertheless, that the proceed- 
ings may be entered upon the roll whenever the 
same may become necessary for the purpose of evi- 
dence, or of bringing error, or the like. 

CCVII. The effect of a judgment in an action of 
ejectment under this act shall be the same as that 
of a judgment in the action of ejectment heretofore 
used. 



The provisions in this section will obviate a difficulty 
that might arise from the abolition of the fiction in eject- 
ment, with respect to the recovery of mesne profits. For 
instance, the lessor of the plaintiff might, subsequently to 
the action in ejectment, bring trespass for mesne profits 
from the day of the demise, though he had not actually 
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been in possession, because the lease, and his consequent 
entry to make the lease, had been admitted by the consent 
rule. See Turner t. Cameron Coaibrook Steam Company, 
6 Ezch. R. 932, 938, per Parke, B. ; and Litchfield t. Ready, 
6 Exch. R. 939, 946, per Parke, B. But it was held in these 
cases, ^at an actual entry at a later date does not create a 
possession by relation back to the time when the title 
accrued, if the plaintiff was not in possession at that time ; 
and that it was, therefore, only after bringing ejectment, 
and thus getting admitted a fictitious entry by him at the 
time of the title accruing, that a person, not in possession, 
could recover mesne profits in trespass. 

The plaintiff will now be entitled to recover mesne profits 
subsequent to the day mentioned in the writ. 

CCVIII. Error may be brought in like manner as Error and 
in other actions upon any judgment in ejectment,?*".*"*"^' 
after a special verdict found by the jury, or a bill of ment^ " 
exceptions, or by consent after a special case stated, 
but, except in the case of such consent as aforesaid, 
execution shall not be thereby stayed, unless the 
plaintiff in error (a) shall, within four clear days 
after lodging the memorandum alleging error, or 
after the. signing of the judgment, whichever shall 
last happen, or before execution executed, be bound 
unto the claimant, who shall have recovered judg- 
ment in such action of ejectment, in double the 
yearly value of the property, and double the costs 
recovered by the judgment, with condition, that if 
the judgment shall be affirmed by the court of error, 
or the proceedings in error be discontinued by the 
plaintiff therein, then the plaintiff in error shall pay 
such costs, damages, and sum or sums of money 
a» shall be awarded upon or after such judgment 
affirmed or discontinuance ; and it shall be lawful 
for the court wherein execution ought to be granted 
upon such affirmation, or discontinuance, upon the 
application of the claimant, to issue a writ to in- 
quire as well of the mesne profits as of the damage 
by any waste committed after the first judgment in 
ejectment, which writ may be tested on the day on 
which it shall issue, and be returnable immediately 
after the execution thereof ; and upon the return 
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thereof judgment shall be given, and execution 
awarded for such mesne profits (b) and damages « 
and also for costs of suit. 

This section adapts 16 & 17 Car. 2, c. 8, ss. 3 and 4, to the 
proTisions of this act. The words in italics have been left 
in by mistake ; they refer to a provision in the act as originally 
framed. 

(a) See Keene y. Deardon, 8 East, 298, where it was held 
that the plaintiff in error need not join in the recognizance. 

(6) Bail in error are not chargeable in an action upon the 
recognizance with mesne profits, where they have not been 
ascertained by a writ of inquiry ; Doe \, Reynolds^ 1 Mau. & 
S. 247. 

Tenants to CCIX. Every tenant to whom any writ in eject- 
give notice ment shall be dehvered, or to whose knowledge it 
to Undioid! shall come, shall forthwith give notice thereof to his 
landlord, or his bailiff or receiver, under penalty of 
forfeiting the value of three years improved or rack- 
rent (a) of the premises, demised or holden in the 
possession of such tenant, to the person of whom he 
holds, to be recovered by action in any court of 
common law having jurisdiction for the amount 

This section re-enacts and adapts 11 Geo. 2, c. 19, s. 12. 

(a) This has been held to mean such a rent as the landlord 
and tenant might faidy agree upon at the time ofaerdng the 
writ, in case the premises were then to be let. See Crocker 
V. Fothergill, 2 B. & Aid. 652. 

Proceedings CCX. In all cases between landlord and tenant, 
in ejectment as often as it shall happen that one half-year's rent 
fornon-*^'^ shall be in arrear, and the landlord or lessor, to 
payment of whom the Same is due, hath right by law to re- 
rent. enter (a) for the nonpayment thereof, such landlord 

or lessor shall and may, without any formal demand 
or re-entry, serve a writ in ejectment for the re- 
covery of the demised premises, or in case the same 
cannot be legally served, or no tenant be in actual 
possession of the premises, then such landlord or 
lessor may affix a copy thereof upon the door of 
any demised messuage, or in case such action in 
ejectment shall not be for the recovery of any 
messuage, then upon some notorious place of the 
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lands, tenements, or hereditaments comprised in 
such writ in ejectment, and such affixing shall 
be deemed legal service thereof, which service or 
affixing such writ in ejectment shall stand in the 
place and stead of a demand and re-entry ; and in 
case of judgment against the defendant for non- 
appearance, if it shall be made appear to the court 
where the said action is depending, by affidavit, or 
be proved upon the trial in case the defendant 
appears, that half a year's rent was due before the 
said writ was served, and that no sufficient distress 
was to be found on the demised premises (&), coun- 
tervailing the arrears then due (c), and that the 
lessor had power to re-enter, then and in every such 
case the lessor shall recover judgment and execu- 
tion, in the same manner as if the rent in arrear 
had been legally demanded, and a re-entry made ; 
and in case the lessee or his assignee, or other 
person claiming or deriving under the said lease, 
shall permit and suffer judgment to be had and 
recovered on such trial in ejectment, and execution 
to be executed thereon, without paying the rent and 
arrears, together with full costs, and without pro- 
ceeding for relief in equity within six months after 
such execution executed, then and in such case the 
said lessee, his assignee, and all other persons 
claiming and deriving under the said lease, shall be 
barred and foreclosed from all relief or remedy 
in law or equity, other than by bringing error for 
reversal of such judgment, in case the same shall be 
erroneous, and the said landlord or lessor shall from 
thenceforth hold the said demised premises dis- 
charged from such lease ; and if on such ejectment 
a verdict shall pass for the defendant, or the claim- 
ant shall be nonsuited therein, then in every such 
case such defendant shall have and recover his 
costs : Provided that nothing herein contained shall 
extend to bar the right of any mortgagee of such 
lease, or any part thereof, who shall not. be in pos- 
session, so as such mortgagee shall and do, within 

p 2 
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six months after such judgment obtained and exe- 
cution executed, pay all rent in arrear, and all costs 
and damages sustained by such lessor or person 
entitled to the remainder or reversion as aforesaid, 
and perform all the covenants and agreements which, 
on the part and behalf of the first lessee, are and 
ought to be performed. 

This section re-enacts and adapts 4 Geo. 2, c. 28, s. 2. 

(a) The statute only applies to those cases -where the 
right to re-enter is absolute, and the lease upon such re- 
entry is forfeited ; Doe d. Darke y. Bowditch, 8 Q. B. 978. 

It must appear that the landlord had a po-wer to enter in 
respect of the non-payment of half a year* a rent at the time of 
affixing the writ ; Doe d. Dixon t. Roe^ 7 C B. 134. 

(6) The property must De so visibly on the premises, that 
a broker going to distrain on the tenant would, using 
. reasonable diligence, find it, so as to be able to distrain on 
it ; Doe d. Haverson y. Franks, 2 C. & Kir. 678, per Erie, J. 

(c) It appears doubtful, whether an affidavit, stating that 
more than half a year's rent was in arrear, and that there 
.was *'no sufficient distress to be found on the premises 
countervailing the said arrears of rent then due,'' is suffi- 
cient, or whether it should state that it was insufficient " to 
coimtervail half a year's rent." See Doe d. Powell v. Roe, 
9 Dowl. 548 ; Doe d. Gretton v. Roe, 4 C. B. 576, per Maule,J, 
But in a late case, an affidavit in the first of these two 
forms was held sufficient ; Cross v. Jordan, 8 Exch. K. 149, 
22 L. J., Exch. 70, S. C. 

Lessee pro- CCXI. In case the said lessee, his assignee, or 

equttyVot ^^^^^ person claiming any right, title, or interest, in 

to have in- law Or equity, of, in, or to the said lease, shall, 

junction or within the time aforesaid, proceed for relief in any 

out payment court of equity, such person shall not have or 

of rent and continue any injunction against the proceedings at 

costs. ig^^ Qjj gmj^ ejectment, unless he does or shall, 

within forty days next afler a full and perfect 

answer shall be made by the claimant in such 

ejectment, bring into court, and lodge with the 

proper officer such sum and sums of money as the 

lessor or landlord shall in his answer swear to be 

due and in arrear over and above all just allowances, 

and also the costs taxed in the said suit, there to 

remain till the hearing of the cause^ or to be paid 
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out to the lessor or landlord on good security, 
subject to the decree of the court; and in case 
such proceedings for relief in equity shall be taken 
within the time aforesaid, and after execution is 
executed, the lessor or landlord shall be accountable 
only for so much and no more as he shall really and 
bond fide^ without fraud, deceit, or wiliiil neglect, 
make of the demised premises from the time of his 
entering into the actual possession thereof; and if 
what shall be so made by the lessor or landlord 
happen to be less than the rent reserved on the said 
lease, then the said lessee or his assignee, before he 
shall be restored to his possession, shall pay such 
lessor or landlord, what the money so by him made 
fell short of the reserved rent for the time such lessor 
or landlord held the said lands. 

CCXII. If the tenant or his assignee do or shall. Tenant pay- 
at any time before the trial in such ejectment, pay ^*hco8^»* 
or tender to the lessor or landlord, his executors or proceedings 
administrators, or his or their attorney in that cause, *® *'*•**• 
or pay into the court where the same cause is de- 
pending, all the rent and arrears, together with the 
costs, tiien and in such case all further proceedings 
on the said ejectment shall cease and be discon- 
tinued; and if such lessee, his executors, adminis- 
trators, or assigns, shall, upon such proceedings 
as aforesaid, be relieved in equity, he and they 
shall have, hold, and enjoy the demised lands, 
according to the lease thereof made, without any 
new lease. 

CCXIII. Where the term or interest (a) of any Ejectment 
tenant now or hereafter holding under a lease or^y^"*diord 
agreement in writing any lands, tenements, or here- "^tX 
ditaments for any term or number of years certain, ing over 
or from year to year, shall have expired or been ^^^ *Y*" 
determined either by the landlord or tenant by term, or de- 
regular notice to quit, and such tenant, or any one termination 
holding or claiming by or under him, shall refuse to j'^n^JJ^^ 
deliver up possession accordingly, after lawful de- to quit, 
mand in writing made and signed by the landlord 
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or his agent, and served personally upon or left at 
the dwelling-house or usual place of abode of such 
tenant or person, and the landlord shall thereupoa 
proceed by action of ejectment for the recovery of 
possession, it shall be lawful for him, at the foot of 
the writ in ejectment, to address a notice to such 
Rule or tenant or person requiring him to find such bail, if 
f"°th°°' ordered by the court or a judge, and for such pur- 
nant to give poses as are hereinafter next specified ; and upon 
bui. the appearance of the party {b) on an affidavit of 

service of the writ and notice, it shall be lawful for 
the landlord producing (c) the lease or agreement, 
or some counterpart or duplicate thereof, and prov- 
ing the execution of the same by affidavit (d)y and 
upon affidavit that the premises have been actually 
enjoyed under such lease or agreement, and that 
the interest of the tenant has expired, or been de- 
termined by regular notice to quit, as the case may 
be, and that possession has been lawfully demanded 
in manner aforesaid, to move the court or apply by 
summons to a judge at chambers for a rule or 
summons for such tenant or person to show cause, 
within a time to be fixed by the court or judge on a 
consideration of the situation of the premises, why 
such tenant or person should not enter into a recog- 
nizance by himself and two sufficient sureties in a 
reasonable sum conditioned to pay the costs and 
damages (e), which shall be recovered by the 
On rule or claimants in tlie action ; and it shall be lawful for 
*b"?te*f ^^ court or judge upon cause shown, or upon affi-- 
tenant shdi (lavit of the servicc of the rule or summons in case 
not con- .no causc shall be shown, to make the same absolute 
form jodg- -^ the whole or in part, and to order such tenant or 

menttobe ... x- x u /> j j 

for the land- person, withm a time to be fixed, upon a considera- 
loTd. tion of all the circumstances, to find such bail, with 

such conditions and in such manner as shall be 
specified in . the said rule or summons, or such part 
of the same so made absolute; and in case the 
party shall neglect or refuse so to do, and shall lay 
no ground to induce the court or judge to enlarge 
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the time for obeying^ the same, then the lessor or 
landlord filing an affidavit that such rule or order 
has been made and served and not complied with 
shall be at liberty to sign judgment for recovery of 
possession and costs of suit in the form contained in 
the schedule (A) to this act annexed, marked No. 
21, or to the like effect. 

This section re-enacts and adapts 1 Geo. 4, c. 87, s. 1. The 
main alteration is in the form of the rule. 

(a) This statute applies to all interests which the tenant 
has by lease, or written agreement, for however short a term, 
if certain. See Doe d. PkiUipa v. Boe, 5 B. & Aid. 766 ; Doe 
d. Ca/rter v. Roe, 10 M. & W. 670 ; and Woodfall, Land, and 
Ten. 847 (6th ed.) 

(6) The words " or in case of non-appearance on making " 
jseem to have been accidentally omitted here. 

(c) The lease, or agreement, which the landlord most pro- 
duce imder this section, should be annexed to the affidavits 
in support of the motion ; Doe d. Fovcan v. Roe, 2 L. M. & P. 
322. 

(<i) It has been held, that the affidavit of the execution of 
the written instrument need not be made by the attesting 
witness; Doe d. Jkfor^on v. i2o^AerAam, 3 Dowl. 690 ; but this 
has been questioned ; Doe d. Avery v. Roe, 6 Dowl. 518. 

(e^ The court wiU not include in the security, to be given 
by tne tenant, damages alleged to have been caused by the 
tenant, or those under him, to the trade of the demised pre- 
mises ; Doe d. Marks v. Roe, 6 D. & L. 87. 

The Court of Common Fleas will only direct that the re- 
cognizance be taken to the extent of a year's value of the 
premises, and a reasonable sum for the costs of the action, and 
not for mesne profits, and such sum for costs will be fixed by 
the master ; Doe d. Levi v. Roe, 6 C. B. 272. The amount 
of security usually required in the Queen's Bench is twice 
the annual rent, together with 40/. for the costs : Woodfall, 
Land, and Ten. 848, n. (6). 

CCXIV. Wherever it shall appear on the trial of On trial of 
any ejectment, at the suit of a landlord against a ^J *J^^" 
tenant, that such tenant or his attorney hath been tweea land- 
served with due notice of trial, the judge before lord and 
whom such cause shall come on to be tried shall, ries*^ rive 
whether the defendant shall appear upon such trial damages for 
or not, permit the claimant on the trial, after proof ™®»°epro- 
of his right to recover possession of the whole or of ^^^ verdfct^ 
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or to a day any part of the premises mentioned in the writ 
specified jn ejectment, to go into evidence of the mesne 
t erein. j pjofi^g thereof which shall or might have accrued 
from the day of the expiration or determination of 
the tenant's interest in the same down to the time 
of the verdict given in the cause, or to some pre- 
ceding day to be specially mentioned therein ; and 
the jury on the trial finding for the claimant shall 
in such case give their verdict upon the whole 
matter, both as to the recovery of the whole or any 
part of the premises, and also as to the amount of 
the damages to be paid for such mesne profits ; and 
in such case the landlord shall have judgment within 
the time hereinbefore provided (a), not only for the 
recovery of possession and costs^ but also for the 
mesne profits found by the jury : Provided always, 
that nothing hereinbefore contained shall be con- 
strued to bar any such landlord from bringing any 
action for the mesne profits which shall accrue from 
the verdict, or the day so specified therein, down 
to the day of the delivery of possession of the pre- 
mises recovered in the ejectment. 

This section re-enacts and adapts 1 Geo. 4, c. 87) s. 2. 

Damages may be recovered for fneme profits down to the 
day of trial, although no notice of trial has been proved ; 
Doe d. Thompson y. Hodgson^ 12 Ad. & E. 135. 

By 1 Geo. 4, c. 87, s. 6 (as amended by 5 & 6 Vict. c. 97, 
8. 2), when the landlord elects to proceed in ejectment imder 
these provisions, and the tenant shall have found bail, if the 
landlord at the trial shall be nonsuited, or a verdict pass 
against him on the merits of the case, the defendant shall 
have judgment for such an amount of costs, as will fuUy and 
reasonably indemnify him against all the costs and expenses 
incurred by him in and about the action. 

(a) See sect. 186. 

On trial* CCXV. In all cases in which such security shall 

ffLn'd^jiJ^dge ^*^®. ^®®" S>ven as aforesaid, if upon the trial a 
shaUnot verdict shall pass for the claimant, unless it shall 
*uy the appear to the judge before whom the same shall 

except by ^^"^^ ^«®° ^^ ^^^ *« finding of the jury was con- 
consent, or trary to the evidence, or that the damages given 
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were excessive, such judge shall not, except by on tenant's 
consent, make any order to stay judgment or exe- finding »e- 
cution, except on condition that within four days ^*^" ^' 
from the day of the trial the defendant shall actu- 
ally find security, by the recognizance (a) of him- 
self and two sufficient sureties, in such reasonable 
sum as the judge shall direct, conditioned not to 
commit any waste, or act in the nature of waste, or 
other wilful damage, and not to sell or carry off any 
standing crops, hay, straw, or manure produced or 
made (if any) upon the premises, and which may 
happen to be thereupon, from the day on which the 
verdict shall have been given to the day on which 
execution shall finally be made upon the judgment, 
or the same be set aside, as the case may be : Pro- Bail in error 
vided always, that the recognizance last above ^^ ^ischarge 

J * o ^ such secU' 

mentioned shall immediately stand dischai^ed and rity. 
be of no effect, in case proceedings in error shall be 
brought upon such judgment, and the plaintiff in 
error shall become bound in the manner hereinbefore 
provided (^). 

See 1 Geo. 4, c. 87, s. 3. 

{ci\ See for form of recognizance, Chit. Forms, 396. 

(6) See anU sec. 208. 

CCXVI. All recognizances and securities en- Recogni- 
tered into as last aforesaid may and shall be taken f*°®** *° 

.. ,. V i« ji_r i_be taken as 

respectively m such manner and by and before such other recog- 
persons as are provided and authorized in respect nizances of 
of recognizances of bail upon actions and suits I*.*^* *®" 

1 ,.° . , • r. 1 1 . ^ tions on 

dependmg m the court m which any such action of them li- 
ejectment shall have been commenced : and the "^i^^fi- 
officer of the same court with whom recognizances 
of bail are filed shall file such recognizances and 
securities, for which respectively the sum of two 
shillings and sixpence, and no more, shall be paid ; 
but no action or other proceedings shall be com- 
menced upon any such recognizance or security 
after the expiration of six months from the time 
when possession of the premises, or any part 
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thereof, shall actuaDy have been delivered to the 
landlord. 

See 1 Oeo. 4, c. 87, s. 4. 

Landlord to CCXVII. In all actions of ejectment hereafter 
MMion of''' to be brought in any of her majesty's courts at 
lands, See., Westminster by any landlord against his tenant, or 
▼kToTwrit ^&*'^s^ ^^y pcrsoJ^ claiming through or under such 
in eject- tenant, for the recovery of any lands or heredita- 
ment, ments in any county, except London or Middlesex (a), 
where the tenancy shall expire, or the right of entry 
into or upon such lands or hereditaments shall 
accrue to such landlord, in or after Hilary or 
Trinity Terms respectively (6), it shall be lawful for 
the claimant in any such action, at any time within 
ten days after such tenancy shall expire, or right of 
entry accrue as aforesaid, to serve a writ in eject- 
ment in the form contained in the schedule (A) to 
this act annexed, marked No. 13, except that it 
shall command the persons to whom it is directed 
to appear within ten days after service thereof in 
the court in which such action may be brought; 
and the like proceedings shall be thereupon had as 
hereinbefore provided, save that it shall be sufficient 
to give at least six clear days* notice of trial to the 
defendant before the commission day of the assizes 
at which such ejectment is intended to be tried ; 
and any defendant in such action may, at any time 
before the trial thereof, apply to a judge by sum- 
mons to stay or set aside the proceedings, or to 
postpone the trial until the next assizes; and it 
shall be lawful for the judge, in his discretion, to 
make such order in the said cause as to him shall 
seem expedient 

This section re-enacts and adapts 11 Geo. 4, and 1 Wm. 4, 
c. 70, s. 36. 

(a) It had been held that the former statute excluded cases 
in London and Middlesex ; Doe d. Norria v. i2o0, 1 DowL 
647. 

(6) The statute only applies where the right of entry ac- 
crues during or immediately after an issuable term, and not 
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where an assizes have intervened between an issuable term, 
and the right of entry ; DO0 d. Milner t. Eoe, 2 L. M. & P. 
678. 

CCXVIII. Nothing herein contained shall be con- Saving of 
strued to prejudice or affect any other right of action '®"?®' '®' 
or remedy which landlords may possess in any of 
the cases hereinbefore provided for, otherwise than 
hereinbefore expressly enacted. 

CCXIX. Where an action of ejectment shall be in eject- 
brought by any mortgagee, his heirs, executors, ™®*** ^y 
administrators, or assignees, for the recovery of the the mof^- 
possessioa of any mortgaged lands, tenements, or gor's Ten- 
hereditaments, and no suit shall be then depending pJJJ^fpJJ* 
in any of her majesty's courts of equity in that part interest, * 
of Great Britain called England, for or touching the "d costs in 
foreclosing or redeeming of such mortgaged lands, be"J^*nied 
tenements, or hereditaments, if the person having a fuu satis- 
right to redeem such mortgaged lands, tenements, 'fction. and 
or hereditaments, and who shall appear and become ^^y compel 
defendant in such action, shall, at any time pending the mon- 
such action, pay unto such mortgagee, or, in case 5^5**^^^ 
of his refusal, shall bring into court, where such 
action shall be depending, all the principal monies 
and interest due on such mortgage, and also all 
such costs as have been expended in any suit at law 
or in equity upon such mortgage (such money for 
principal, interest, and costs to be ascertained and 
computed by the court where such action is or shall 
be depending, or by the proper officer by such 
court to be appointed for that purpose), the monies 
so paid to such mortgagee, or brought into such 
court, shall be deemed and taken to be in full satis- 
&ction and discharge of such mortgage, and the 
court shall and may discharge every such mortgagor 
or defendant of and from the same accordingly; 
and shall and may, by rule of the same court, 
compel such mortgagee, at the costs and charges of 
such mortgagor, to assign, surrender, or re-convey 
such mortgaged lands, tenements, and heredita- 
ments, and such estate and interest as such mortga- 
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gee has therein, and deliver up all deeds, evidences, 
and writings in his custody, relating to the title of 
such mortgaged lands, tenements, and heredita- 
ments, unto such mortgagor, who shall have paid 
or brought such monies into the court, his heirs, 
executors, or administrators, or to such other person 
or persons as he or they shall for that purpose 
nominate or appoint. 

This section re-enacts and adapts 7 Oeo. 2, c. 20, s. 1. 

It only applies to cases in which the mortgagee is not in 
possession, or in which he has not attempted to exercise his 
right of sale ; Sutton t. RatoUnffs, 3 Exdi. R. 407, 18 L. J., 
Exch. 249, S.C. 

Therefore, when a mortgagee attempted, but unsuccess- 
fully, to dispose of the property, the court refused to compel 
him to re-convey the premises, except on payment by the 
mortgagor of the costs of the abortive attempt at sale, and of 
showing cause against the rule ; ib. 

To an application imder this section it is an answer, that 
the mortgagee has delivered a notice imder the next section, 
though delivery of such notice has been made, since the rule 
was obtained ; Filbee v. Hopkins, 6 D. & L. 264. 

Not to ex- CCXX. Nothing herein contained shall extend 
**h^*°h**^ to any case where the person, against whom the 
righrof re- redemption is or shall be prayed, shall (by writing 
demption under his hand, or the hand of his attorney, agent, 
▼ ^ted'**' ®^ solicitor, to be delivered before the money shall 
the money b^ brought into such court of law, to the attorney 
due not ad- or solicitor for the other side) insist, either that the 
justed; party praying a redemption has not a right to re- 
deem, or that the premises are chargeable with 
other or different principal sums, than what appear 
on the face of the mortgage or shall be admitted on 
or to pre- the Other side ; or to any case where the right of 
judice any redemption to the mortgaged lands and premises in 
mortgage? question in any cause or suit shall be controverted 
or questioned by or between different defendants in 
the same cause or suit ; or shall be any prejudice 
to any subsequent mortgage or subsequent incum- 
brance, anything herein contained to the contrary 
thereof in anywise notwithstanding. 
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This section re-enacts 7 Qeo. 2, c. 20, s. 3. 

The notice should state enough to enable the court to form 
an opinion as to the nature of the ground upon which the 
right to redeem is disputed, and to judge whether or not a 
case for the exercise of its jurisdiction properly arises ; Doe 
d. Harrison t. Louch, 18 L. J., Q. B. 278. 

See generally as to the cases upon this and the last section, 
2 Chit. Arch. 946, 947. 

CCXXI. The several courts and the judges junsdictioa 
thereof respectively shall and may exercise over the ©'courts 
proceedings the like jurisdiction as heretofore ex- *° J" 8^"- 
ercised in the action of ejectment, so as to ensure 
a trial of the title, and of actual ouster, when ne- 
cessary, only, and for all other purposes for which 
such jurisdiction may at present be exercised ; and 
the provisions of all statutes not inconsistent with 
the provisions of this act, and which may be appli- 
cable to the altered mode of proceeding, shall remain 
in force and be applied thereto. 

And whereas the nower of amendment now vested Amendment. 
in the courts and the judges thereof is insufficient to 
enable them to prevent the failure of justice by 
reason of mistakes and objections of form : Be it 
enacted as follows : 

CCXXIL It shall be lawful for the superior Amend- 
courts of common law, and every judge thereof, and ™®°'* 
any judge sitting at nisi prius, at all times to amend 
all defects and errors in any proceeding in civil 
causes, whether there is anything in writing to 
amend by or not, and whether the defect or error 
be that of the party applying to amend or not ; and 
all such amendments may be made with or without 
costs, and upon such terms as to the court or judge 
may seem fit ; and all such amendments as may be 
necessary for the purpose of determining in the ex- 
isting suit the real question in controversy between 
the parties shall be so made. 

In Cornish y. Hawkins, 20 L.T., 95 Q. B., the court granted 
a rule nisi to try the question whether, under this section, a 
mistake in an indorsement upon a pluries writ, and copy 
thereof^ served before the act came into operation, could be 
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amended. The rule was subsequently made absolute as to 
the amendment of the pluries writ, but discharged as to the 
amendment of the copy seryed ; td., 20 L. T., 234 Q. B. 

Power to And in order to enable the courts and judges to 
ma*f n/ic* Carry this act thoroughly into effect, and to enable 
and frame them, from time to time to make rules and regula- 
tpritsand tions, and to frame writs and proceedings for that 
^^^^^^J^s*- purpose^ be it enacted as follows : 

General CCXXIII. It shall be lawful for the judges of 

rules may the Said courts, or any eight or more of them, of 
the judges!^ whom the chiefs of each of the said courts shall be 
three, from time to time to make all such general 
rules and orders for the effectual execution of this 
act, and of the intention and object hereof, and for 
fixing the costs to be allowed for and in respect of 
the matters herein contained, and the performance 
thereof, and for apportioning the costs of issues, 
and for the purpose of enforcing uniformity of prac- 
tice in the allowance of costs in the said courts, and 
of ensuring, as. far as may be practicable, an equal 
division of the business of taxation amongst the 
masters of the said courts, as in their judgment shall 
be necessary or proper, and for that purpose to meet 
from time to time as occasion may require : and it 
shall further be lawful for the judges of the said 
courts, or any eight or more of them, of whom the 
chiefs of each of the said courts shall be three, from 
time to time to exercise all the powers and authority 
given to them by an act of parhament passed in the 
session of parliament held in the thirteenth and 
fourteenth years of the reign of her present majesty, 
13 & 14 Vict intituled "An Act to enable the Judges of the 
c. 16. Common Law at Westminster to alter the Forms of 

Pleading," with respect to any matter herein con- 
tained relative to practice or pleading, anything in 
this act to the contrary notwithstanding; and the 
provisions of the said last mentioned act as to the 
rules, orders, or regulations made in pursuance 
thereof shall be held applicable to any rules, orders, 
or regulations which shall be made in pursuance of 
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this act: Provided that nothing herein contained 
shall be construed to restrain the authority or limit 
the jurisdiction of the said courts or the judges 
thereof to make rules or orders, or otherwise to 
regulate and dispose of the business therein. 

CCXXIV. Such new or altered writs and forms New formg 
of proceedings may be issued, entered, and taken, of^"ts and 
as may by the judges of the said courts, or any eight ceedin^?" 
or more of them, of whom the chiefs of each of the 
said courts shall be three, be deemed necessary or 
expedient for giving effect to the provisions herein- 
before contained, and in such forms as the judges 
of such courts respectively shall from time to time 
think fit to order ; and such writs and proceedings 
shall be acted upon and enforced in such and the 
same manner as writs and proceedings of the said 
courts are now acted upon and enforced, or as near 
thereto as the circumstances of the case will admit ; ^ 

and any existing writ or proceeding, the form of 
which shall be in any manner altered in pursuance 
of this act, shall nevertheless be of the same force 
and virtue as if no alteration had been made therein, 
except so far as the effect thereof may be varied by 
this act. 

CCXXV. It shall and may be lawful to and for Rules may 
the judges of each of the said courts from time to e^"*^*^^ 
time to make such rules and orders for the govern- for govern- 
ment and conduct of the ministers and officers of ™«ntofit8 
their respective courts, in and relating to the distri- **™®*"* 
bution and performance of the duties and business 
to be done and performed in the execution of this 
act, as such judges may think fit and reasonable : 
Provided always, that no additional charge be there- 
by imposed on the suitors. 

'' And whereas it is expedient that injunctions and Effect of 
orders to stay proceedings should be rendered more »'n; ««g<» o«- 
effectual : " be it enacted as follows : 

CCXXVI. In case any action, suit, or proceed- iiyunctions 
ing in any court of law or equity shall be com- JJ Itay^p?©- 
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ceedings to menced, sued, or prosecuted, in disobedience of and 
^*^®"P*" contrary to any writ of injunction, rule, or order of 
either of the superior courts of law or equity at 
Westminster, or of any judge thereof, in any other 
court than that by or in which such injunction may 
have been issued, or rule or order made, upon the 
production to any such other court or judge thereof 
of such writ of injunction, rule, or order, the said 
other court (in which such action, suit, or proceed- 
ing may be commenced, prosecuted, or taken), or 
any judge thereof, shall stay all furliier proceedings 
contrary to any such injunction, rule, or order ; and 
thenceforth all further and subsequent proceedings 
shall be utterly null and void to all intents and pur- 
poses : Provided always, that nothing herein con- 
tained shall be held to diminish, alter, abridge, or 
vary the Uability of any person or persons commenc- 
ing, suing, or prosecuting any such action, suit, or 
proceeding contrary to any injunction, rule, or order 
of either of the courts aforesaid, to any attachment, 
punishment, or other proceeding to which any such 
person or persons are, may, or shall be liable in 
cases of contempt of either of the courts aforesaid, 
in regard to the commencing, suing, or prosecuting 
such action, suit, or proceeding. 

And be it enacted as follows : 

interpreta- CCXXVII. In the Construction of this act the 
word *' Court" shall be understood to mean any one 
of the superior courts of common law at Westminster 
in which any action is brought; and the word 
*' Judge'' shall be understood to mean a judge or 
baron of any of the said courts; and the word 
<' Master'* shall be understood to mean a master of 
any of the said courts ; and the word '* Action " shall 
be understood to mean any personal action brought 
by writ of summons in any of the said courts ; and 
no part of the United Kingdom of Great Britain and 
Ireland, nor the islands of Man, Guernsey, Jersey, 
Alderney, or Sark, nor any islands adjacent to any 



tions of 
terms. 
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of them, being part of the dominions of her majesty, 
shall be deemed to be *' beyond the seas'* within the 
meaning of this act : And wherever in this act, in 
describing or referring to any person or party, 
matter or thing, any word importing the singular 
number or mascuhne gender is used, the same shall 
be understood to include and shall be applicable to 
several persons and parties as well as one person or 
party, and females as well as males, and bodies 
corporate as well as individuals, and several matters 
and things as well as one matter or thing, unless it 
otherwise be provided, or there be something in the 
subject or context repugnant to such construction. 

CCXXVIII. It shaU be lawful for her majesty Her majesty 
from time to time, by an order in council, to direct ]ji J, pa,t 
that all or any part of the provisions of this act or of of this act 
the rules to be made in pursuance thereof shall *® extend to 
apply to all or any court or courts of record in J? rTOord. 
England or Wales, and within one month after such 
order shall have been made and published in the 
London Gazette such provisions and rules respec- 
tively shall extend and apply in manner directed by 
such order; and any such order may be in like 
manner from time to time altered or annulled. 

CCXXIX. And whereas it is expedient to apply Certain of 
the provisions of this act, with the requisite modifi- Jton?'o/thi» 
cations, to the superior courts of the Counties Pala- act to ex- 
tine of Lancaster and Durham respectively : All the '®°*J *°*^ 
enactments and provisions of this act with respect to ^qq^^i of ^ ^ 
writs for the commencement of personal actions, Common 
(except such as relate to the teste thereof in the ^^ *^ 
name of a judge), to concurrent writs, and to the and the 
service of writs elsewhere than in the Counties Court of 
Palatine of Lancaster and Durham respectively, and j^^^n*)^ 
proceedings against parties residing out of the juris- 
diction of the said courts ; and all the provisions of 
this act with respect to the appearance of the de- 
fendant and proceedings of the plaintiff in default of 
appearance; and with respect to the joinder of 
parties to actions and joinder of causes, of action ; 
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and with respect to the determination of questions 
raised by consent of the parties without pleading ; 
and with respect to the language and form of plead- 
ings, and provisions as to pleadings, profert, oyer, 
setting out of documents ; and with regard to the 
time and manner of declaring ; and as to pleas and 
subsequent pleadings, and incident thereto; and 
examples and forms of pleading and causes of action; 
and with respect to judgment by default, and the 
mode of ascertaining the amount to be recovered 
thereupon and incident thereto ; and all the provi- 
sions of this act with respect to juries and jury pro- 
cess ; and with respect to the admission of documents ; 
and with respect to the expenses of execution and 
the remaining in force and renewal of execution, the 
dischaiging of parties from execution, and charging 
in execution persons in prison ; and with respect to 
proceedings for the revival of judgments and other 
proceedings by and against persons not parties to 
* the record ; and with respect to the effect of death, 

marriage, and bankruptcy upon the proceedings in 
an action ; and with respect to the proceedings upon 
motions to arrest the judgment and for judgment 
non obstante veredicto ; and with respect to proceed- 
ings in error subject to the proviso hereinafter con- 
tained ; and all the provisions of this act with respect 
to the action of ejectment, and incident thereto ; 
and with respect to the power of amendment by 
courts and the judges thereof, shall extend and apply 
to the Court of Common Pleas at Lancaster and the 
Court of Pleas at Durham, and actions and proceed- 
ings therein respectively. 
Powers CCXXX. Ail the powers given by this act to the 

given by judges of the Said superior courts at Westminster to 
th***d* *** niake rules and r^ulations for the execution of this 
oAhe s^e- ^^^9 ^^^ ^^ frame writs and proceedings for that 
TioT courts purpose; and to the judges of the said respective 
minstCT to ^^^^^ ^^ make rules or orders for the govemraent 
make rules, and conduct of the ministers and officers thereof ; 
&c., may be and all Other powers by this act given to or vested 
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in the judges of the said superior courts at West- exercised by 
minster to be exercised by more than one of them, {V^* ®' 
except the powers and authority given by the said of common 
act of parh'ament passed in the session of parliament Pleas at 
held in the thirteenth and fourteenth years of the ^?^JJ*'t!l 

n 1 • ,• 1 1 !:/ A A ^ ^ *°*1 Court 

reign of her present majesty, mtituled *^ An Act to of Pieas at 
enable the Judges of the Courts of Common Law at Durham as 
Westminster to alter the Forms of Pleading/' shall ^^^^^^ 
and may be exercised by the respective judges of the 
said Court of Common Pleas at Lancaster and Court 
of Pleas at Durham, being judges of one of the said 
common law courts at Westminster, or any two of 
them, with respect to the said Court of Common 
Pleas at Lancaster and Court of Pleas at Durham 
respectively, and the ministers and officers thereof, 
and matters and proceedings therein, within the 
jurisdiction of the same courts respectively ; and all 
powers under this act exercisable by any one judge 
of the superior courts at Westminster shall and may 
be exercisable by one judge of the said superior 
courts of the said Counties Palatine, being also a 
judge of one of the said courts at Westminster, as to 
matters and proceedings in the said superior courts 
of the said Counties Palatine. 

CCXXXI. It shall and may be lawful to and for Judges may 
the judges of each of the said courts of Common ^*^* ™^f* 
Pleas at Lancaster and Pleas at Durham, being other pro- 
judges of one of the superior courts at Westminster, viaions of 
or any two of them, from time to time to make c*o*urTof^ 
rules and orders for applying any of the other pro- Common 
visions of this act to the said respective superior ^*«*» ** 
courts of the said Counties Palatine, and matters a^^couTt 
and proceedings therein and parties thereto, with of pieas at 
such modifications and alterations with reference to ^»'^"»' 
the constitution and peculiar circumstances of such 
court, as they may think fit and reasonable ; and for 
modifying any of the provisions hereby applied to 
such last mentioned courts respectively with reference 
to such constitution and peculiar circumstances ; 
and from time to time to rescind, amend, or alter 

o 
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Provisions 
of this act 
applicable 
to masters 
of courts at 
Westmin- 
ster to apply 
to prothono- 
taries of 
Court of 
Common 
Pleas at 
Lancaster 
and Court 
of Pleas at 
Durham, 
and their 
deputies, 
&c. 



As to pro- 
ceedings in 
error. 



such rules or orders ; and such rules or orders, 
subject to such power of rescission, amendment, and 
alteration, shall have the same force as if the same 
were made by and embodied in this act. 

CCXXXII. Provided always, that all the pro- 
visions of this act applicable to masters of the said 
courts at Westminster shall apply to the respective 
Prothonotaries of the Court of Common Pleas at 
Lancaster and Court of Pleas at Durham, and their 
respective deputies, who may singly exercise, with 
reference to matters and proceedings in the last 
mentioned courts respectively, the powers hereby 
given to any one or more of the masters of the 
superior courts at Westminster ; and that such re- 
spective officers shall record the proceedings of trials 
of causes depending in the said respective courts, 
and draw up and return posteas on records from the 
superior courts at Westminster, tried in the said 
Counties Palatine respectively, and officiate at the 
trial of such causes tlierein as heretofore. 

CCXXXIII. Provided also, as to proceedings in 
error, that the Court of Queen's Bench shall still be 
the court of error from the said Court of Common 
Pleas at Lancaster and Court of Pleas at Durham ; 
and that it shall be sufficient to transmit to the said 
Court of Queen's Bench a transcript of the record 
of any judgment or proceedings in those courts on 
which error is alleged ; and that the judgment of 
the Court of Queen's Bench thereon shall be certified 
by one of the masters of the said Court of Queen's 
Bench on the said transcript, or by rule of court, as 
the said court may direct ; and that thereupon sudi 
judgment shall be entered on the original record in 
the said respective Courts of Common Pleas at 
Lancaster and Pleas at Durham ; and such further 
proceedings as may be necessary thereon shall be 
awarded by the said respective courts, subject to 
the right of either party to allege errors in the said 
judgment in the said Court of Queen's Bench, and 
proceed thereon as provided by this act in the case 
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of errors alleged in actions depending in that 
court. 

CCXXXIV. From the time when this act shall Certain pro- 
commence and take effect so much of a certain act 4*^^5!^'4 
of parliament passed in the fifth year of the reign g. 68. and ' 
of his late majesty King William the Fourth, intituled ^ & ^ Vict. 
" An Act for improving the Practice and Proceedings peaitkr' 
in the Court of Common Pleas of the County Pala- 
tine of Lancaster/' and so much of a certain other 
act of parliament passed in the second year of the 
reign of her present majesty, intituled *' An Act for 
improving the Practice and Proceedings of the 
Court of Pleas of the County Palatine of Durham 
and Sadberge," as relate to the duration of writs, 
and to clUos and pluries writs, and to the pro- 
ceedings necessary for making the first writ in any 
action available to prevent the operation of any 
statute whereby the time for the commencement of 
any action may be limited, shall be repealed, except 
so far as may be necessary for supporting any writs 
that have been issued before the commencement of 
this act, and any proceedings taken or to be taken 
thereon ; but that the other provisions of the said 
last mentioned acts of parliament, so far as they 
are not altered by or inconsistent with the provisions 
of this act, shall remain in force. 

CCXXXV. In citing this act in any instrument. Short title 
document, or proceeding, it shall be sufficient to ®' ^^ 
use the expression ** The Common Law Procedure 
Act, 1852." 

CCXXXVL Nothing in this act shall extend to Act not to 
Ireland or Scotland, except in the cases herein?*'®"^*** 

. „ ,. J ' » Ireland or 

specially mentioned. Scotland. 
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SCHEDULE (A) referred to in the foregoing Act. 



No. 1. 



Writ where the Defendant resides within the 

Jurisdiction. 

Victoria, by the grace of God, &c. 

To C. D. of in the county of 

We command you, that within eight days after 
the service of this writ on you, inclusive of the day 
of such service, you do cause an appearance to be 
entered for you in our court of in an action 

at the suit of A. B. ; and take notice, that in default 
of your so doing the said A. B. may proceed therein 
to judgment and execution. Witness, &c. 

t Memorandum to be subscribed on the Writ. 

N.B. — ^This writ is to be served within (six) 
calendar months from the date thereof, or, 
if renewed, from the date of such renewal, 
including the day of such date, and not 
afterwards. 

Indorsement to be made on the Writ before Service 

thereof 

This writ was issued by E. R of attorney 

for the said plaintiff, or this writ was issued in per- 
son by A. B. who resides at [mention the 
city^ town^ or parish^ and also the name of the 
hamlet^ street, and number of the house of the plain- 
tiff's residence, if o,ny sucK\. 
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Indorsement to be made on the Writ after Service 

thereof. 

This writ was served by X. Y. on L. M. [the 
defendant or one of the defendants], on Monday 
the day 18 . 

(Signed) X. Y. 



No. 2. 



Writ where the Defendant, being a British Subject, 
resides out of the Jurisdiction. 

Victoria, by the grace of God, &c. 

To C. D. of in the county of 

We command you, that within [here insert a suffi- 
cient number of days within which the defendant 
might appear, with reference to the distance he may 
be at from England] days after the service of this 
writ on you, inclusive of the day of such service, 
you do cause an appearance to be entered for you 
in our court of in an action at the suit of 

A. B. ; and take notice, that in default of your so 
doing, the said A. B. may, by leave of the court or a 
judge, proceed therein to judgment and execution. 
Witness, &c. 

Memorandum to be subscribed on the Writ. 

N.B. — ^This writ is to be served within (six) 
calendar months from the date thereof, or, 
if renewed, from the date of such renewal, 
including the day of such date, and not after- 
wards. 

Indorsement to be made on the Writ before the 

Service thereof 

This writ is for service out of the jurisdiction of 
the court, and was issued by E. F. of attorney 

lor the said plaintiff^ or this writ was issued in per- 
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son by A. B., who resides at [mention the city, town, 
or parish, and also the name of the hamlet, street, 
and number of the house of the plaintiff* s residence, 
if any such. 

The indorsement required by the Sth section 
should be made on this writ, but should allow the 
defendant the time limited for appearance to pay 
the debt and costs. 



No. 3. 



Writ where the Defendant, not being a British 
Subject, resides out of the Jurisdiction. 

Victoria, by the grace of God, &c. 

To C. D. late of in the county of 

We command you, that within [here insert a 
sufficient number of days within which the defendant 
might appear, with reference to the distance he may 
be at from England] days after notice of this writ 
is served on you, inclusive of the day of such ser- 
vice, you do cause an appearance to be entered for 
you in our court of in an action at the suit 

of A. B. ; and take notice, that in default of your 
so doing the said A. B. may, by leave of the court 
or a judge, proceed therein to judgment and execu- 
tion. Witness, &c. 

Memorandum to be subscribed on the writ. 

N.B. — Notice of this writ is to be served within 
(six) calendar months from the date thereof, 
including the day of such date, and not after- 
wards. 

Indorsements as in other cases. 

Notice of the foregoing Writ. 

To G. H. late of [Biighton, in the county of 
Sussex] or now residing at [Paris, in France]. 



Common Law Procedure. 127 

Take notice, that A. B. of in the county of 

England, has commenced an action at law 
against you C. D. in her majesty's court of Queen's 
Bench, by a writ of that court, dated the day 

of A.D. 18 ; and you are required, within 

days after the receipt of this notice, inclu- 
sive of the day of such receipt, to defend the said 
action, by causing an appearance to be entered for 
you in the said court to the said action ; and in 
default of your so doing the said A. B. may, by 
leave of the court or a judge, proceed thereon to 
ju(^ment and execution. 

[Here state amount of claim as required by the Sth 
section, but allowing the defendant the time limited 
for appearance to pay debt and costs,"] 

(Signed) A. B. of &c. 

or 
E. F. of &c. 

Attorney for A. B. 



No. 4. 

Special Indorsement. 

[After the Indorsement required by the %th section 
of this Act J this special indorsement may be inserted,] 

The following are the particulars oi £ s, d 
plaintiff's claim : 1849, — June 20, 
half year's rent to this day of house 
and premises in — — Street, West- 
minster . . . , . 25 10 
Sept. 12, ten sacks of flour at 405. . 20 
Dec. 1 , money received by defendant . ] 7 



62 10 
Paid . . . 15 



Balance due . £47 10 
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Or, 

To butcher's meat supplied between the 1st of 
January, 1849, and the 1st of January, 1850 . £52 

Paid . '. . .20 



Balance . . , £32 

[If any account has been delivered, it may be re- 
f erred to, with its date^ or the plaintiff may give 
such a description of his claim as in a particular 
of demand, so as to prevent the necessity of an ap- 
plication for further particulars,] 

Or, 

£.50 principal and interest due on a bond dated 
the day of conditioned for the 

payment of lOOL 

Or, 

£90 principal and interest due on a covenant 
contained in a deed dated the day of 

to pay 100/. and interest. 

Or, 

A penalty of 100/. under the statute 55 Geo. 3^ 
c. 137. 

Or, 

£85 on a bill of exchange for 100/., dated the 
2nd of February, 1849, accepted or drawn, or in- 
dorsed by the defendant. 

Or, 

£50 on a guarantee dated the 1st of January, 
1850, whereby the defendant guaranteed the due 
payment by £. F. of goods supplied or to be sup- 
plied to him. 

[To any of the above may be added, in cases 
where interest is payable, ** the plaintiff also claims 
interest on £ of the above sum from the 

date of the writ until judgment/' 
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N. B. — ^Take notice, that if a defendant served 
with this writ within the jurisdiction of the 
court do not appear according to the exigency 
thereof, the plaintiff will be at liberty to sign 
final judgment for any sum not exceeding the 
sum above claimed [with interest at the rate 
specified], and the sum of £ (a), for 

costs, and issue execution at the expiration of 
eight days from the last day for appearance. 

(a) This sum has been fixed by the masters, and will be 
found post p. 147. 



No. 5. 

In the Queen's Bench : 

On the day of a<d. 1850. 

[Day of signing the Judgment] 

England) A. B., in his own perspn [or, by 
to wit. j his attorney], sued out a writ of summons 
against CD., indorsed according to ** the Common 
law Procedure Act, 1852," as follows : 

[Here copy Special Indorsement,] 

And the said C. D. has not appeared : therefore it 
is considered that the said A. B. recover against the 
said C. D. £ , together with £ 

for costs of suit. 



No. 6. 



In the Queen's Bench : 
The day of , in the year of 

our Lord 18 . 

Yorkshire) Whereas A. B. has sued CD., and 
to wit. j affirms, and denies. 

[Here state the question or questions of fact to 

be tried.] 

And it has been ordered by the Hon. Mr. Justice 

o2 
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, according to ** the Common Law Pro- 
cedure Act, 1852," that the said question shall be 
tried by a jury : therefore let the same be tried ac» 
cordingly. 



No. 7. 



Form of Rule or Summons where a Judgment Cre- 
ditor applies for Execution against a Judgment 
Debtor, 

[Formal parts €U at present,] 

C. D. show cause why A. B. [or as the case may 
be] should not be at liberty to enter a suggestion 
upon the roll in an action wherein the said A. B; 
was plaintiff and the said C. D. was defendant, and 
wherein the said A. B. obtained judgment for £ 
against 'the said C. D. on the day of , 

that it manifestly appears to the court that the said 
A. B. is entitled to have execution of the said judg- 
ment and to issue execution thereupon, and why the 
said C. D. should not pay to the said A. B. the costs 
of this application, to be taxed. 

[Note. — ^The above form may be modified so as to 
meet the case of an application by or against the 
representative of a party to the judgment. 



No. 8. 



Form of Suggestion that the Judgment Creditor- is 
entitled to Execution against the Judgment Debtor. 

And now, on the day of » it is 

suggested and manifestly appears to the court, that 
the said A. B. [or C D., as executor of the last will 
and testament of the said A. B., deceased, or as the 
case may 6e,] is entitled to have execution of the 
judgment aforesaid against the said £. F. [or against 
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6. H., as executor of the last will and testament of 
the said £. F., or as the case may be] : therefore it 
is considered by the court that the said A. B. [or, 
C. D., as such executor as aforesaid, or as the case 
may be,] ought to have execution of the said judg- 
ment against the said E. F. [or against G. H., as 
such executor as aforesaid, or as the case may be]. 



No. 9. 

Form of Writ of Revivor. 

Victoria, by the grace of God, &c., to E. F., 
of , greeting. 

We command you that, within eight days after the 
service of this writ upon you, inclusive of the day of 
such service, you appear in our court of 
to show cause why A. B. [or C. D., as executor of 
the last will and testament of the said A. B., de- 
ceased, or as the case may be,] should not have 
execution against you [if against a representative, 
here insert, as executor of the last will and testament 
of , deceased, or as the case may 6e] of a 

judgment whereby the said A. B. [or as the case 
may be], on the day of , in the 

said court recovered against you [or as the case may 
be] £ ; and take notice, that, in default of your 
so doing, the said A. B. [or as the case may be] may 
proceed to execution. 

Witness, Sec. 

No. 10. 

In the Queen's Bench : 

The day of , in the year of 

our Lord 18 . 

[The day of lodging Note of Error.] 
A. B. and C. D. 
The plaintiff [or defendant] says that there is 
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error in law in the record and proceedings in this 
action ; and the defendant [or plaintiff] says that 
there is no error therein. 

(Signed) A. B., plaintiff. 

[or C. D., defendant.] 
or £. F., attorney for plaintiff 
or defendant.] 



No. 11. 



The day of , in the year of 

our Lord 18 . 

[The day of making the Entry on the Roll,] 

The plaintiff [or defendant] says that there is 
error in the above record and proceedings, and the 
defendant [or plaintiff] says there is no error therein. 



No. 12. 



In the Queen's Bench : 

The day of in the year of our 

Lord 18 . 
[The Bay of lodging Note of Error,] 

A, B. and C. D. in error. 

The plaintiff [or defendant] says that there is 
error in fact in the record and proceedings in this 
action, in the particulars specified in the affidavit 
hereunto annexed. 

(Signed) A. B., plaintiff. 

[or C D., defendant] 
or E. F., attorney for plaintiff or 
defendant]. 
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No. 13. 

EJECTMENT. 

Form of Writ. 

Victoria, &c., to X., Y., Z., and all persona 
entitled to defend the possession of [describe 

the property tvith reasonable certainty] in the 
parish of in the county of to the 

possession whereof A., B., and C, some or one of 
them, claim to be [or to have been on and since the 
day of A. D. ] entitled, 

and to eject all other persons therefrom : These are 
to will and command you, or such of you as deny 
the alleged title, within sixteen days after service 
hereof, to appear in our court of to defend 

the said property, or such part thereof as you may 
be advised ; in default whereof judgment may be 
signed, and you turned out of possession. 

Witness, &c. 



No. 14. 

Judgment in Ejectment in case of Non-appearance, 

In the Queen's Bench : 
The day of 18. 

[Date of Wnt.] 

}0n the day and year above written, a 
writ of our lady the Queen issued forth 
of this court in these words ; that is to say, 

Victoria, by the grace of God [here copy the 
writ] ; and no appearance has been entered or 
defence made to tne said writ : Therefore it is con- 
sidered that the said [here insert the names of the 
persons in whom title is alleged in the torit] do 
recover possession of the land in the said writ men- 
tioned, with the appurtenances. 



Lancashire 
to wit. 
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No. 15. 

In the Queen's Bench : 
On the day of a. d. 18 . 

Cambcrind ) On the day and year above written, a 
to wit j writ of our lady the Queen issued forth 
of this court, in these words ; that is to say, 

Victoria, by the grace of God [here copy the 
nnrit] ; and G. D. has, on the day of 

appeared by his attorney [or in person] to 

the said writ, and has defended for a part of the 
land in the writ mentioned; that is to say [here 
state the part]^ and no appearance has been entered 
or defence made to the said writ, except as to the 
said part : Therefore it is considered that the said 
A. B. [the claimant] do recover possession of the 
land in the said writ mentioned, except the said 
part, with the appurtenances, and that he have 
execution thereof forthwith; and as to the rest, 
let a jury come, &c. 



No. 16. 



In the Queen's Bench : 

On the day of a. d. 18 . 

Cumberland 7 On the day and year above written, a 
to wit. j writ of our lady the Queen issued forth 
of this court, in these words ; that is to say, 

Victoria, by the grace of God [here copy the 
writ] ; and C. D. has, on the day of 

appeared by his attorney [or in person], 

to the said writ, and defended for the whole of the 
land therein mentioned : Therefore, let a jury 
come, &c. 
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No. 17. 



Afterwards on the day of a. d. 

before and justices of our lady the 

Queen assigned to take the assizes in and for the 
within county, come the parties within mentioned ; 
and a jury of the said county being sworn to try 
the matters in question between the said parties^ 
upon their oath say, that A. B. [the claimant] 
within mentioned, on the day of 

A. D. was, and still is, entitled to the 

possession of the land within mentioned, as in the 
writ alleged : Therefore, &c. 



No. 18. 



In the Queen's Bench : 

On the day of 18 . 

[Date of Writ.] 

Laneuhire 7 On the day and year above written, a 
to wit. j writ of our lady the Queen issued forth 
of this court, in these words ; that is to say, 

Victoria, by the grace of God [here copy the 
tmt] ; and C. D. has, on the day of 

appeared by his attorney [or in person] to 

the said writ, and A. B. has discontinued the action : 
Therefore it is considered that the said C. D. be 
acquitted, and that he recover against the said 
A. B. £ for his costs of defence. 



No. 19. 

In the Queen's Bench : 

The day 18 . 

[Date of Writ.] 

LuioMhire ? On the day and year above written, a 
to wit ) writ of our lady the Queen issued forth 
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of this court, in these words ; that is to say, 

Victoria, by the ^race of God [here copy the 
unit] ; and C. D. has, on the day of 

appeared by his attorney [or in person] to 

the said writ, and A. B. has failed to proceed to 
trial, although duly required so to do : Therefore 
it is considered that the said C. D. be acquitted, 
and that he recover against the said A. B. £ 
for his costs of defence. 



No. 20. 



In the Queen's Bench : 

The day of 18 . 

[Date of Writ.] 

Laneuhire 7 On the day and year above written, a 
to wit J writ of our lady the Queen issued forth 
of this court, in these words ; that is to say, 

Victoria, by the grace of God [here copy the 
unit] ; and C. D. has, on the day of 

appeared by . his attorney [or in person] to 

the said writ, and the said CD. has confessed the 
said action [or has confessed the said action as to 
part of the said land, that is to say, here state the 
part] : Therefore it is considered that the said 
A. B. do recover possession of the land in the said 
writ mentioned [or of the said part of the said land] , 
with the appurtenances, and £ for costs. 



No. 21. 



In the Queen's Bench : 

The day of a. d. 18 . 

[Bate of Writ.] 

Yorkshire ) On the day and year above written, a writ 

to vit. j of our lady the Queen issued forth of this 

court, with a notice thereunder written, the tenor of 
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which writ and notice follows in these words ; that 
is to say, 

[Here copy the Writ and Notice^ which latter 
may he as follows :] 

** Take notice, that you will be required, if 
ordered by the court or a judge, to give bail by 
yourself and two sufficient sureties, conditioned to 
pay the costs and damages which shall be recovered 
in this action." 

And C. D. has appeared by his attorney 

[or in person] to the said writ, and has been ordered 
to give bail, pursuant to the statute, and has failed 
so to do: therefore it is considered that the said 
[here insert name of landlord] do recover possession 
of the land in the said writ mentioned, with tlie ap- 
purtenances, together with £ for costs of suit. 



SCHEDULE (B). 

Forms of Pleadings. 

statements of causes of action. 

On Contracts, 

1. Money payable by the defendant to the plain* ooods sold, 
tiff for [these words money payable, S^c, should pre- 
cede money counts like 1 to 14, hut need only be 
inserted in the first"] goods bargained and sold by 

the plaintiff to the defendant. 

2. Work done and materials provided by the Work and 
plaintiff for the defendant at his request. materials. 

3. Money lent by the plaintiff to the defendant. Money lent. 

4. Money paid by the plaintiff for the defendant Money paid, 
at his request. 

5. Money received by the defendant for the use Money 
of the plaintiff "^^""^ 
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6. Money fbaod to be due firom the defendant to 
the plaintiff on accounts stated between them. 

For aa «•- 7. A nessnage and kmds sold and conveyed by 

ute wid. the plaintiff to Uie defendant. 

For good- 8. The goodwill of a bosiness of the plaintiff, sold 

viu. and given up by the plaintiff to the defendant. 

For the OM 9. The defendant's use, by the plaintiff's permis' 

r«*u ^^ ** Bion, of messuages and lands of the plaintiff. 

For the OM ^^* "^^ defendant's use, by the plaintiff's per- 

or a fishery, missioo, of a fishery of the plaintiff. 

Foreopy. 11. Fines payable by the defendant as tenant of 

hou fines, customary tenements of the manor of to 

the plaintiff as lord of the said manor, fbr the ad- 
mission of the defendant into the said customary 
tenements. 

For hire of 12. The hire of [as the ease may 5e], by the 

v^*^* •»• plaintiff let to hire to the defendant 

For freight. 13. Freight for the conveyance by the plaintiff 
for the defendant at his request of goods in ships. 

Fw demur- 14 j^^ demurrage of a ship of the plaintiff kept 
on demurrage by the defendant. 

i*>7«« 15. That the defendant on the day of 

miik^^of ^* ^' ^y ^ promissory note, now over- 

note, due, promised to pay to the plaintiff £ [two] 

months after date, but did not pay the same. 
Indorsee 16. That oue A., ou, &c. [<iate], by his promis- 

afsinstin- gQ|y j^qi^^ now over-due, promised to pay to the 
note. ^ defendant, or order, £ [two] months after 

date ; and the defendant indorsed the same to the 
plaintiff; and the said note was duly presented for 
payment, and was dishonoured, whereof the de- 
fendant had due notice, but did not pay the same. 
Drawer 17. That the plaintiff, on, &c. [date\y by his bill 

against se- of exchange, now over-due, directed to the de- 
^ ' ^ fendant, required the defendant to pay to the plain- 
tiff £ [two] months after date ; and the de- 
fendant accepted the said bill, but did not pay the 
same. 
Faree 18. That the defendant, on, '&c. [date]^ by his 
against \y^ Qf exchange, directed to A., required A. to pay 
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to the plaintiff £ [two] montJis after date ; 

and the said bill was duly presented for acceptance, 
and was dishonoured, of which the defendant had 
due notice, but did not pay the same. 

19. That the plaintifJP and defendant agreed to Breach of 
marry one another, and a reasonable time for such ^^^l^^^ 
marriage has elapsed, and the plaintiff has always 

been ready and willing to marry the defendant, yet 
the defendant has neglected and refused to marry 
the plaintiff. 

20. That the plaintiff and defendant agreed to 
marry one another on a day now elapsed, and the 
plaintiff was ready and willing to marry the de- 
fendant on that day, yet the defendant neglected 
and refused to marry the plaintiff. 

21. That the defendant, by warranting a horse to Warranty 
be then sound and quiet to nde, sold the said horse ®' * ^**'"®- 
to the plaintiff, yet the said horse was not then sound 

and quiet to ride. 

22. That the plaintiff and the defendant agreed For not 
by charter-party, that the plaintiffs ship called the J^^^^f/"'" 
^^ Ariel*' should with all convenient speed sail to R., charter- 
or so near thereto as she could safely get, and that v^^i' 

the defendant should there load her with a full cargo 
of tallow, or other lawful merchandise, which she 
should carry to H., and there deliver, on payment 
of freight £ per ton, and that the defendant 

should be allowed ten days for loading, and ten for 
discharge, and ten days for demurrage, if required, 
at £ per day ; and that the plaintiff did all 

things necessary on his part to entitle him to have 
the agreed cargo loaded on board the said ship at 
R., and that the time for so doing has elapsed, yet 
the defendant made default in loading the agreed 
cargo. 

23. That the plaintiff let to the defendant a house, Upon a 
No. 401, Piccadilly, for seven years, to hold from J^'JJ'® '®' 
the day of a. d. at £ 

a year, payable quarterly, of which rent 
quarters are due and unpaid. 
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upon a 
coTenant 
to repair. 



Trespass 
to land. 



Assault, 
battery, and 
false impri- 
sonment. 

Criminal 

eonrersa- 

tion. 

Wrongful 
conversion 
of goods. 



Wrongful 
detention of 
property. 



Direrting 
water from 
a mill. 



Infringe- 
ment of a 
patent. 



24. That the plaintiff by deed let to the defendant 
a house, No. 401, PiccadiUy, to hold for seven years 
from the day of a. d. , and the de* 
fendant by the said deed covenanted with the plain* 
tiff well and substantially to repair the said house 
during the said term [according to the covenant]^ 
yet the said house was during the said term out of 
good and substantial repair. 

For wrongs independent of contract, 

25. That the defendant broke and entered certain 
land of the plaintiff, called the Big Field, and depas- 
tured the same with cattle. 

26. That the defendant assaulted and beat the 
plaintiff, gave him into custody to a policeman, and 
caused him to be imprisoned in a police office. 

27. That the defendant debauched and carnally 
knew the plaintiff's wife. 

28. That the defendant converted to his own use, 
or wrongfully deprived the plaintiff of the us^e and 
possession of the plaintiff's goods ; that is to say, 
iron, hops, household furniture [or as the case 
may be]. 

29. That the defendant detained from the plain- 
tiff his title deeds of land called Belmont in the 
county of ; that is to say [describe the 
deeds], 

30. That the plaintiff was possessed of a mill, 
and by reason thereof was entitled to the flow of a 
stream for working the same, and the defendant, by 
cutting the bank of the said stream, diverted the 
water thereof away from the said mill. 

31. That the plaintiff was the first and true in- 
ventor of a certain new manufacture, that is to say, 
of '* certain improvements in the manufacture of 
sulphuric acid,'* and thereupon her majesty Queen 
Victoria, by letters patent under the great seal of 
England, granted the plaintiff the sole privilege to 
make, use, exercise, and vend the said invention 
within England for the term of fourteen years from 
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the day of a.d. , subject to 

a condition that the plaintiff should within six 
calendar months next after the date of the said 
letters patent cause to be enrolled in the High 
Court of Chancery an instrument in writing under 
his hand and seal, particularly describing and ascer- 
taining the nature of his said mvention, and in what 
manner the same was to be and might be performed, 
and the plaintiff did within the time prescribed fulBl 
the said condition, and the defendant during the 
said term did infringe the said patent right. 

32. That the defendant falsely and maliciously Defamation 
spoke and published of the plaintiff the words fol- ®' chwac- 
lowing ; that is to say, ** he is a thief; " 

[if there be any special damage, here state it 
with such reasonable particularity as to give 
notice to the defendant of the peculiar injury 
complained of; for instance']. 
whereby the plaintiff lost his situation as game- 
keeper in the employ of A. 

33. That the defendant falsely and maliciously 
printed and pubhshed of the plaintiff in a news- 
paper called ** " the words following ; 
that is to say, '^ he is a regular proyer under bank- 
ruptcies," the defendant meaning thereby that the 
plaintiff had proved and was in the habit of proving 
fictitious debts against the estates of bankrupts, 
with the knowledge that such debts were fictitious. 



COMMENCEMENT OF PLEA. 

34. The defendant by his attorney [or in 
person] says [here state the substance of the plea], 

35. And for a second plea the defendant says 
[here state the second plea\. 

Pleas in Actions on Contracts, 

36. That he never was indebted as alleged. Denial of 
[This plea is applicable to declarations like those ^^^^ 

numbered 1 to 14]. See post p. 277. 
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I>eiiial of 
contnet 



Denial of 
deed. 

Statute of 
limitatioiia. 

Pajment 
Set-olt 



Release. 



Not guilty. 

Leare and 
licence. 

Self-de- 
fence. 



Right of 
way. 
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37. That he did not promise as alleged. 

[This plea is applicable to other declaratkms on 
simple contracts f not on hUls and notes^ such as those 
numbered 19 to 22. It would be unobfectiomable to 
use ^* did not warrant/' '* did not agree/' or amy 
other appropr i ate demaX\. 

38. Tliat the alleged deed is not his deed. 

39. That the alkged cause of action did not 
accrue within six years [state the period of Umita' 
Hon applicable to the easel before this suit. 

40. That before action he satisfied and discharged 
the plaintiff's claim by payment. 

41. That the plaint^ at the commencement of 
this suit was, and still is, indebted to the defendant 
in an amount equal to the plaintifi''s claim, for [here 
state the cause of set-off^ as in a declaration ; see 
Forms J ante]^ which amount the defendant is willing 
to set-off against the plaintiff's claim. 

42. That after the alleged claim accrued^ and 
before this suit, the plaintiff by deed released the 
defendant therefrom. 

Pleas in Actions for Wrongs independent of 

Contract, 

43. That he is not guilty. 

44. That he did wh^t is complained of by the 
plaintiffs leave. 

45. That the plaintiff first assaulted the defendant, 
who thereupon necessarily committed the alleged 
assault in his own defence. 

46. That the defendant, at the time of the alleged 
trespass, was possessed of land, the occupiers 
whereof for twenty years before this suit enjoyed as 
of right and without interruption a way on foot and 
with cattle from a public highway over the said land 
of the plaintiff to the said land of the defendant, and 
from the said land of the defendant over the said 
land of the plaintiff to the said public highway, at, 
all times of the year, for the more convenient occu- 
pation of the said land of the defendant, and that 
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the alleged trespass was a use by the defendant of 
the said way. 

47. That the defendant, at the time of the alleged Right of 
trespass, was possessed of land, the occupiers whereof' 
fot thirty years before this suit enjoyed as of right 
and without interruption common of pasture over 
the said land of the plaintiff for all their cattle, 
levant and couchant, upon the said land of the de- 
fendant, at all times of the year, as to the said land 
of the defendant appertaining, and that the alleged 
trespass was a use by the defendant of the said right 
of common. 



REPLICATIONS. 

48. The plaintiff takes issue upon the defendant's Joinder of 
1st, 2nd, &c. pleas. i««"e- 

49. The plaintiff as to the second plea says [here Replication 
state the anstoer to the plea as in the following coifuanlng 

fOTms'\, new matter. 

50. That the alleged release is not the plaintiff's To plea of 
deed. «^*"*- 

51. That the alleged release was procured by the 
fraud of the defendant. 

52. That the alleged set-off did not accrue within To plea of 
six years before this suit. tet-off. 

53. That the plaintiff was possessed of land J^J^,^^^' 
whereon the defendant was trespassing and doing 
damage, whereupon the plaintiff requested the de- 
fendant to leave the said land, which the defendant 
refused to do ; and thereupon the plaintiff gently 

laid his hands on the defendant in order to remove 
him, doing no more than was necessary for that 
purpose, which is the alleged first assault by the 
plaintiff. 

54. That the occupiers of the said land did not To right of 
for twenty years before this suit enjoy as of right ^*^* 
and without interruption the alleged way. 
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NEW ASSIGNMKVT. 

of ifht^Sf" ^" ^^ plaintiff, as to the and 

way uui pleas, says, that he snes not for the trespasses therein 



coinmoii. 



right of admitted, but for trespasses committed by the de- 
fendant in excess of the alleged rights, and also ir 
other parts of the said land and on other occasions 
and for other purposes than those referred to m the 
said pleas. 

[If the plaintiff replies and new assigns, the new 
assignment may be as follows : 

56. And the plaintiff, as to the and 
pleas, further says, that he sues not only for the 
trespasses in those pleas admitted, but also for, &c. 

[If the plaintiff replies and new assigns to some of 
the pleas, and new assigns only to the other, the form, 
may he as follows :] 

57. And the plaintiff, as to the and 
pleas, further says, that be sues not for the tres- 
passes in the pleas [the pleas not replied to] 
admitted, but for the trespasses in the pleas 
[the pleas replied to] admitted, and also for, &c. 
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NEW RULES, 

Hilary Term, 1853. 



Whereas the practice of the Courts of Queen's Bench, 
Common Pleas, and Exchequer, in civil actions, in respect 
of which the said Courts possess a common jurisdiction, 
has been to a great extent superseded or altered by the 
Common Law Procedure Act, 1852, and it is expedient 
that the written rules of practice of the said Courts should 
be consolidated and rendered uniform : It is ordered, that 
all existing written rules of practice in any of the said 
Courts in regard to such civil actions, save and except as 
regards any step or proceeding heretofore taken, shall be 
and the same are hereby annulled, and that the practice 
to be observed in the said courts with respect to the 
matters hereafter mentioned shall be as follows; that is 
to say, 

WRIT OF SUMMONS. 

I . When a writ of summons is indorsed in the special 
form mentioned in sec. 27 of the Common Law Procedure 
Act, 1852, the following are the amounts which may be 
indorsed by the plaintiff^s attorney or agent upon the writ 
for costs ; and to include mileage : 

In Actions above 20/. 



£ s, d. 
In town causes 3 8 



In town causes 2 14 



In country or agency ^ £ $, d. 
cases (including > 4 
mileage) • . ) 

In Actions under 20/. 

In country or agency ") 

cases (including > 3 2 
mileage) • . ) 
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Where the plaintifTs attorney, at the time of issuing the 
writ, claims more than the sums fixed as above, the in- 
dorsement on the writ of summons in respect of costs shall 
be as follows : '* Such sum as shall be allowed on taxation 
for costs." And in case the plaintiff shall be found not 
entitled to more costs than such fixed sums, or if more 
than one-sixth shall be disallowed, the plaintiff's attorney 
shall pay the costs of taxation. So, if the attorney has 
indorsed on the writ one of the fixed sums for the costs of 
judgment, and claims more costs on signing judgment, 
and on taxation shall be found not entitled to more than 
such sum, or if more than one-sixth be taken off on taxa- 
tion, the plaintifTs attorney shall in like manner pay the 
costs of taxation. 

APPEARANCE. 

2. If two or more defendants in the same action shall 
appear by the same attorney and at the same time, the 
names of all the defendants so appearing shall be inserted 
in one appearance. 

See M.T., 1 Wm. 4, r. 3, Exch. 

ATTOENEY AND GUARDIAN. 

3. An attorney not entering an appearance in pursuance 
of his undertaking shall be Hable to an attachment. 

See, for prior rules, R. M. 1664, s. 10, Q. B., 4664, 13 C. P., and 
1 Chit. Arch. 76 n. («). 

4. No attorney shall be changed without the order of 
a judge. 

See R. M. 1664, ss. 10—13 ; Lil. Prac. Reg. 134 ; Dax. 28. For 
form of summons, see Chit. Forms, 12. 

The order must be served on the opposite party ; Reg, v. Sheriff 
of Middlesex, 2 Dowl. 147 ; PhiUips v. Berkeley, 6 Dowl. 279. 

5. A Special admission of prochein amy, or guardian, 
to prosecute or defend for an infant, shall not be deemed 
an authority to prosecute or defend in any but the parti- 
cular action or actions specified. 

This is a re-enactment of H. T., 2 Wm. 4, r. 2. 
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JOINDER OF PARTIES. 

6. Whenever a plaintiff shall amend the writ after notice 
by the defendant, or a plea in abatement of a nonjoinder 
by virtue of the Common Law Procedure Act, 1852, 
sec. 36, he shall file a consent in writing of the party or 
parties whose name or names are to be added, together 
with an affidavit of the handwriting, and give notice thereof 
to the defendant, unless the fiHng of such consent be 
dispensed with by order of the court or a judge. 

PLEADINGS. 

7. No side bar rule for time to declare shall be granted. 

The practice will now, it seems, be the same as it was in the 
Exchequer before R. H., 2 Wm. 4, r. 39 ; and it will be necessary 
to obtain a judge's order. 

See as to rules to declare, &c., 15 & 16 Vict., c. 76, s. 53, ante 
p. 31, and see note to sec. 58. 

8. The defendant shallj not be at liberty to waive his 
plea, or enter a relicta verificatione after a demurrer, 
without leave of the court or a judge, unless by consent of 
the plaintiff or his attorney. 

This rule extends H. T., 2 Wm. 4, r. 46. The part in italics is 
new. As to the former practice of entering a relict^ verificatione, 
and form thereof, see Rastell's Entries, Appel de Mort. 49, pi. 
6, and 52, pi. 15 ; and the cases of Cooper v. Painter, and Hutton v. 
Turk, cited in 13 M. & W. 734, n. The latter case is better reported 
in 2 D. & L. 712, n. 

9. In case the time for pleading to any declaration, or 
for answering any pleadings, shall not have expired before 
the 10th day of August in any year, the party called upon 
to plead, reply, &c. shall have the same number of days 
for that purpose after the 24th day of October, as if the 
declaration or preceding pleading had been delivered or 
filed on the 24th of October. 

This is a re-enactment of M. T., 3 Wm. 4, r. 12. By 2 Wm. 4, 
c. 39, s. 11, no plea shall be delivered between the 10th of August 
and the 24th of October* Where the time for pleading expired on 
the 10th of August, judgment for want of a plea cannot be signed 
on the 11th; Morris v. Hancock, 1 Dowl. N. S. 320 ; Severin v. 
Leicester, 12 Q. B. 949. See also Trinder v. Smedley, 3 Dowl. 87. 
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10. Where a defendant shall plead a plea of judgment 
recovered (a), he shall in the margin of such plea state the 
date of such judgment, and if such judgment shall be in a 
court of record, the number of the roll on which such 
proceedings are entered, if any ; and, in default of his so 
doing, the plaintiff shall be at liberty to sign judgment as 
for want of a plea ; and in case the same be fabely stated 
by the defendant, the plaintiff, on producing a certificate 
from the proper officer or person having the custody of the 
records or proceedings of the court where such judgment is 
alleged to have been recovered, that there is no such record 
or entry of a judgment as therein stated, shall be at liberty 
to sign judgment as for want of a plea (6). 

This is a re-enactment of H. T.» 4 Wm. 4, r. 8, except as shown 
below in notes (a) and (6). It would seem that a defendant cannot 
produce at the trial a judgment of a sufficient date or roll to that 
stated in the margin. See RcutdU v. Stratorit 1 H.B1. 49 ; Few v. 
Backhouse^ 8 A. & E. 794. As to what is a plea within this rule, 
see Brokenshir v. Monger, 9 M. & W. Ill, 1 Dowl. N. S. 378, S. C ; 
Power V. Izod, 3 Dowl. 140, 1 Bing. N. C. 304, S. C. 

(a) In the former rule the words **in another court" were here 
inserted. 

(b) In the former rule the words *' by leave of the court or a 
judge ** were here inserted. 

PAYMENT OF MONEY INTO COURT. 

1 1. No affidavit shall be necessary to verify the plaintiffs 
signature to the written authority to his attorney to take 
money out of court, unless specially required by the 
Master. 

See ante, 15 & 16 Vict., c. 76, s. 72, p. 40. 

1 2. When money is paid into court in respect of any 
particular sum or cause of action in the declaration, and 
the plaintiff accepts the same in satisfaction, the plaintiff, 
when the costs of the cause are taxed (a), shall be entitled 
to the costs of the cause in respect of that part of his claim 
so satisfied, up to the time the money is so paid in and taken 
out, whatever may be the result of any issue or issues in 
respect of other causes of action, and if the defendant 
succeeds in defeating the residue of the claim, he will be 
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entitled to the costs of the cause in respect of such defence, 
commencing at ** Instractions for Plea/' but not before. 

See the note to 15 & 16 Vict., c. 76, s. 73, ante p. 41. 

(a) See Catdy v. GyU, 4 M. & Gr. 907 ; where it was held, that 
plainti^ under T. T., 1 Vict., was only entitled to tax his costs on 
accepting money out of court, where the acceptance was in satis- 
faction of the whole demand, and not where there were other 
issues to be tried ; and see Harrison v. Watt^ 16 M. & W. 317, per 
Parke, B. 

13. Where money is paid into court in several actions 
which are consolidated, and the plaintiff, without taxing 
costs, proceeds to trial on one and fails, he shall be entitled 
to costs on the others up to the time of paying money 
into court. 

This is a re-enactment of H. T., 2 Wm. 4, r. 104. 

DEMURRER. 

14. The party demurring may give a notice to the oppo- 
site party to join in demurrer in four days, which notice may 
be delivered separately or indorsed on the demurrer, other- 
wise judgment. 

This rule supersedes H. T., 4 Wm. 4, r. 3, by which a rule for 
joinder in demurrer was abolished, and a demand of joinder sub- 
stituted. The opposite party was bound to deliver a joinder within 
four days after demand. The court cannot, it seems, shorten 
the time allowed for joining in demurrer ; HaU v. Popplewellf 5 
M. & W. 341. 

For form of joinder, see 15 & 16 Vict., c. 76, s. 89, ante p. 48. 

15. No motion or rule for a concilium shall be required ; 
but demurrers, as well as all special cases, special verdicts, 
and appeals from county courts, shall be set down for argu- 
ment in the special paper at the request of either party, /owr 
clear days before the day on which the same are to be argued, 
and notice thereof shall be given forthwith by such party to 
the opposite party. 

This rule re-enacts, with alterations (as shown by the words in 
italics), H.T., 4 Wm. 4, r. 6. The words ** upon payment of a fee of 
one shilling," which were in that rule, are left out. The notice 
must be given in time to allow of the preparation of the demurrer 
books. See Britten v. BriUen, 2 Dowl. 239. 
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16. Four clear days before the day appointed for argu- 
ment the plaintiff shall deliver copies of the demurrer book, 
special case, special verdict, or appeal cases, with the points 
intended to be insisted on (a), to the Lord Chief Justice of 
the Queen's Bench or Common Pleas, or Lord Chief Baron, 
as the case may be, and the senior Puisne Judge of the 
court in which the action is brought ; and the defendant 
shall deliver copies to the other two judges of the court 
next in seniority ; and in default thereof by either party, 
the other party may on the day following deliver such 
copies as ought to have been so delivered by the party 
making default ; and the party making default shall not 
be heard until he shall have paid for such copies {b), or 
deposited with the master a sufficient sum to pay for 
such copies. If the statement of the points have not 
been exchanged between the parties, each party shall, 
in addition to the two copies left by him, deliver also 
his statement of the points to the other two judges, either 
by marking the same in the margin of the books de- 
livered, or on separate papers. 

This rule is a re-enactment of H. T., 4 Wm. 4, r. 7 ; and it also 
provides for all the courts a uniform course of practice as to the 
statement of points in the copies of the books, &c., or on separate 
papers delivered to the judges. This was formerly regulated in the 
Queen's Bench by R. E., 2 J. 2 ; R. M., 38 Geo. 3 ; in the Common 
Pleas, by H. T., 11 Geo. 4 ; and see H. T., 48 Geo. 3 ; and a similar 
practice was adopted in the Exchequer. 

(a) The paper books, in case of a demurrer, must state the points 
intended to be made on each side, and the party whose pleading is 
demurred to cannot object to a prior pleading unless his paper 
book states the point {Arboidn v. AndersoHf 1 Q. B. 502) ; though 
it seems probable that the court would decide without argument 
upon a substantial point not stated in the margin. (See Arbouin ▼. 
Anderson^ 1 Q. B. 502 ; Devaux v. Anaticef C. P., 3 Dec. 1840 ; and 
Chit. Forms of Pract. Proceedings, 159.) 

In one case the Court of Queen s Bench postponed a case in order 
that an objection might be stated in the margin ; Coleby v. Graves, 
cited by Knowles {amicua curies) in 3 M. & W. 235 ; and see Scott 
Y. Chappelow, 4 M. & Gr. 342., per Matde, J. 

(6) Where the plaintiff has delivered aM the demurrer books, he 
cannot call upon the defendant to pay for those delivered to the 
junior puisne judges, as a condition of his being heard, unless he 
has himself strictly complied with this rule, by delivering the 
books for the defendant on the day following that on which the 
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defendant should have delivered them ; Sooper v. Woolmei\ 10 C. B. 
370. The objection that paper books have not been delivered in 
time, nor paid for, may be taken in the Common Pleas without 
any notice of an intention to take it ; Dorsett v. Aspdin, 2 L. M. 
& P. 625 : but it seems that the practice is otherwise in the Queen's 
Bench ; Sandall v. Bennett, 2 A. & £. 204. 

17. When there shall be a demurrer to part only of 
the declaration or other subsequent pleadings, those parts 
only of the declarations and pleadings to which such 
demurrer relates shall be copied into the demurrer books ; 
and if any other parts shall be copied, the Master shall 
not allow the costs thereof on taxation, either as between 
party and party, or as between attorney and client. 

This was formerly provided for in the Queen's Bench bv R. H., 
8 & 9 Geo. 4 (7 B. & C. 642) ; in the Exchequer, by M. T., 9 Geo. 4, 
(2 Y. & J. 630), and in the Common Pleas, by R. H., 8 & 9 Geo. i, 
(4 Bing. 549, 560). 

VENUE, CHANGE OF. 

18. No venue shall be changed without a special order 
of the court or a judge, unless by consent of the parties. 

As to the practice of changing Venue, see Chit. Forms of Pract. 
Proceedings, 170 — 178. The former rules upon the subject were 
T. T., 49 Geo. 3 (11 TIast, 273) ; R. H., 2 Wm.4, r. 103. 

PARTICULARS OF BEMANB OR SET-OFF. 

19. With every declaration (unless the writ has been 
specially indorsed under the provisions contained in the 
25th section of the Common Law Procedure Act, 1852), 
delivered or filed, containing causes of action such as those 
set forth in schedule (B) of that Act, and numbered from 
1 to 14 inclusive, or of a like nature, the plaintiff shall 
deliver or file full particulars of his demand under such 
claim, where such particulars can be comprised within three 
folios ; and where the same cannot be comprised within 
three folios, he shall deliver or file such a statement of the 
nature of his claim, and the amount of the sum or balance 
which he claims to be due, as may be comprised within 
that number of foUos ; and with every plea of set-off con^ 
taining claims of a similar nature as those in respect of 

H 2 
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which a plaintiff is required to deliver or file particulars, 
the defendant shall in like manner deliver particulars of 
his set-off. And to secure the delivery or filing of parti- 
culars in all such cases, it is ordered, that if any such 
declaration shall be delivered or filed, or any plea of set-off 
delivered, without such particulars or such statement as 
aforesaid, and a judge shall afterwards order a delivery of 
particulars, the plaintiff or defendant, as the case may he, 
shall not be allowed any costs in respect of any summons 
for the purpose of obtaining such order, or of the particulars 
he may afterwards deliver ; and a copy of the particulars 
of the demand, and set-off, shall be annexed by the plain- 
tiffs attorney to every record at the time it is entered with 
the proper officer. 

This rule re-enacts and extends T. T., 1 Wm. 4, r. 6. The main 
alterations are effected by the words in italics. 

Formerly, if the declaration was filed, particulars had to be given 
with the notice of such declaration ; but it is apprehended that 
notice of filing a declaration is dispensed with by 16 & 16 Vict., 
c. 76, sec. 28, ante p. 18. Again, a defendant had not formerly to give 
particulars of his set-off, unless the plaintiff obtained them by 
judge's order, or imless the judge imposed on the defendant the 
terms of delivering such particulars on application by him for time 
to plead or for an order to plead several matters. If the defendant 
did not comply with the order at all, or not substantially, he was 
not allowed to give evidence of his set-off at the trial ; Ibbett v. 
Leaver, 16 M. & W. 770; Young v. Geiger, 6 C. B. 562. 

As regards the form of particulars, see 2 Chit. Arch. 1266, and 
for a case where the debt was paid after action brought, see 
NosoUi V. Page, 2 L. M. & P. 8. 

As to pleading to sums credited in particulars, see pott p. 279. 

20. A summons for particulars, and order thereon, may 
be obtained by a defendant before appearance, and may 
be made, if the judge think fit, without the production of 
any affidavit. 

This is a re-enactment of H. T., 2 Wm. 4, r. 47. 

21. A defendant shall be allowed the same time for 
pleading after the delivery of particulars under a judge's 
order which he had at the return of the summons, unless 
otherwise provided for in such order. 

This is a re-enactment of the first part of H. T., 2 Wm. 4, r. 48. 
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The words in italics are new. The former rule contained the 
further order that judgment should not be signed till the afternoon 
of the day after the delivery of the particulars, unless otherwise 
ordered by the judge. See 1 Chit. Arch. 210. 

It seems as yet doubtful, what is the proper course to take if the 
order contains a clause for a stay of proceedings, and the plaintiff 
does not comply with the order. See Wickena v. Cox^ 4 M. & W. 
67, 6 Dowl. 693. S. C. ; Maunder v. CoUett, 3 C. B. 554. 

SECURITY FOR COSTS. 

22. An application to compel the plaintifFto give secu- 
rity for costs must, in ordinary cases, be made before issue 
joined. 

This is a re-enactment of H. T., 2 Wm. 4, r. 98. 

The right to have security is not waived bv the defendant's 
taking any step in the cause, as by pleading (Fletcher v. Leto, 3 
Ad. & E. 551), obtaining order for time to plead {Dotoling v. Har- 
man, 6 M. & W. 131), or undertaking to take short notice of trial, 
provided such undertaking be made before issue joined (West v. 
Cooke, 1 C. B. 312 ; Edinburgh and Leith Railtoay Company v. Daw- 
son, 7 Dowl. 573.) 

As to manner of making this application, see 2 Chit. Arch. 1235. 

It may be useful to refer to one or two late cases as to when a 
plaintiff will be compelled to find security. See Kilkenny Rail- 
Ufay Company v. Fielding, 2 L. M. &. P. 124, 6 Exch. R. 81, S. C. ; 
Tambisco v. Pacifico, 21 L. J.*, Exch. 276 ; Mais v, M*Namara, 5 
Exch. R. 267. 

DISCONTINUANCE. 

23. To entitle a plaintiff to discontinue after plea 
pleaded, it shall not be necessary to obtain the defen- 
dant's consent, but the rule shall contain an undertaking 
on the part of the plaintiff to pay the costs, and a consent 
that if they are not paid within four days after taxation, 
defendant shall be at liberty to sign judgment of non- 
pros. 

This is a re-enactment of H. T., 2 "Wm. 4, r. 106. The court can- 
not set aside such rule ; Potts v. Hirst, 6 M. & Gr. 934, 7 Scott. 
N. R. 800, S. C. 

STAYING PROCEEDINGS. 

24. In any action against an acceptor of a bill of ex- 
change, or the maker of a promissory note, the defendant 
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shall be at liberty to stay proceedings on payment of the 
debt and costs in that action only. 

This is a re-enactment of T. T., 1 Yict. 

COGNOVIT ; WARRANT OF ATTORNEY ; JUDGE'S 
ORDER FOR JUDGMENT. 

25. No judgment shall be signed upon any cognovit 
or any warrant of attorney without such cognovit or war- 
rant being delivered to and filed by the master, who is 
hereby ordered to file the same in the order in which it 
is received. 

A rule in the Queen's Bench, H. T., 2 & 3 Geo. 4 (5 B. & Aid. 
560), and which was adopted by the other courts, provided for the 
filing of cognovits before signing judgment; and rules of R. M., 
42 Geo. 3, Q. B. (2 East, 136), R. M., 43 Geo. 3, C. P. (3 B. & B. 
310), R. M., 43 Geo. 3, Exch. (8 Price, 606), provided forthe^filing 
of warrants of attorney. 

The original warrant must be filed. See James v. Heward, 3 Q.B. 
948, in which case a copy only had been filed. If this irregularity 
can be shown to have been the fault of the officer, the court, it 
seems, would not set aside the judgment ; lb. 966. 

26. Leave to enter up judgment on a warrant of attor- 
ney above one and under ten years old, is to be obtained 
by order of a judge made ex parte, and if ten years old 
or more, upon a summons to show cause. 

By the former rule of H. T., 2 Wm. 4, r. 73, when the warrant 
of attorney was under ten years old, leave had to be obtained by a 
motion in term, or by order of a judge in vacation ; and if ten years 
old or more, upon a rule to show cause. See 2 Chit. Arch. 869. 

27. Every attorney or other person who shall prepare 
any warrant of attorney to confess judgment which is to 
be subject to any defeasance shall cause such defeasance 
to be written on the same paper or parchment on which 
the warrant is written, or cause a memorandum in writing 
to be made on such warrant, containing the substance and 
effect of such defeasance. 

This is a re-enactment of rules R. M., 42 Geo. ^3, Q. B. ; R. M., 
42 Geo. 3, C. P. ; and R. M., 43 Geo. 3, Exch. See 2 Chit. Arch. 
853. 

If the attorney neglect this rule, the omission does not avoid 
the warrant, but the attorney is answerable for breach of duty ; 
Shaw v. Evans^ 14 East, 676. 
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It is apprehended that this rule does not apply to warrants of 
attorney to confess judgment given by a trader, and filed under 
12 & 13 Vict., c. 106. s. 136, as that section does not contain the 
last alternative of making a memorandum. 

28. The costs of filing a judge's order for judgment 
against a trader defendant under the Bankrupt Act, shall 
not be allowed unless specially ordered by the Judge. 

See 12 & 13 Vict., c. 106, s. 137. 

EVIDENCE ; ADMISSION AND INSPECTION OF DOCU- 
MENTS ; SUBP(ENA TO PRODUCE RECORDS ; DEPO- 
SITIONS ON INTERROGATORIES. 

29. The form of notice to admit documents referred to 
in the Common Law Procedure Act, 1852, section 117, 
may be as follows : — 

In the Q. B.) 

C. P. [ A. B. V. C. D. 
or Exchequer. ) 

Take notice, that the \ t\ e j .[ in this cause pro- 
poses to adduce in evidence the several documents here- 
under specified, and that the same may be inspected by 

the \ pi . ../r ' [ his attorney, or agent, at 

on , between the hours of ; and 

the ] PI . -rr f is hereby required, M;if Am 48 AoMrs/rom 

the last-mentioned hour, to admit that such of the said 
documents as are specified to be originals were respec- 
tively written, signed, or executed, as they purport re- 
spectively to have been ; that such as are specified as 
copies are true copies ; and such documents as are stated 
to have been served, sent, or delivered, were so served, 
sent, or delivered respectively, saving all just exceptions 
to the admissibility of all such documents as evidence in 
this cause. Dated, &c. 

To E. F., Attorney G. H., Attorney 
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[Here describe the documents, the manwer of doing which 
may be as follows :] 

OKIGINALS. 



Deseriptiim of tbe Dooiniaits. 


Date. 


Deed of eorenant between A. B. and \ 
CD., Ist part; and£.F., 2nd part .j 

Indenture of lease from A. B. to C. D. . . 

Indenture of release between A3., CD., ) 
Ist part, &c ] 

Letter — defendant to plaintiff 

Policy of Insurance on goods by ship J 
Isidiella, on Toyage from Oporto to> 
London ) 

Memorandum of agreement between \ 
C D., captain of the said ship, and } 
E.F ) 


1st January 1848. 
1st February 1848. 
2nd February 1848. 
Ist March 1848. 

3rd December 1847. 
1st January 1848. 
1st May 1849. 


Bill of exchange for 100/. at 3 months, \ 
drawn by A. B. on and accepted by > 
C D., indorsed by E. F. and G. H. . . ) 





COPIES. 




Description of 
Documents. 


Dates. 


Original or Dnplieate, 
served, sent, or 

deliTered, when, how, 
and by whom. 


Register of baptism 
of A. B., in the 
parish of X. • • • • ; 

Letter —plaintiff to ) 
defendant ) 

Notice to produce) 
papers ) 

Record of a judg-' 
ment of the Court 
of Queen's Bench > 
in an action, J. S. 

v. •• J^ • ..••••••^ 

Letters patent of\ 
King Charles H. | 
in the Rolls cha- ( 

pel ; 


1st January 1808. 
Ist February 1848 

1st March 1848 . . . 

Trinity Term, 10th 
Vict. 

1st January 1680. 


/Sent by General 
\ Po8t,Feb. 2,1848. 
/Served March 2, 
1 1848, on defend- 
j ant's attorney, by 
\ E.F., of '-. 
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This is a re-enactment of H. T., 4 Wm. 4, r. 20. The form of 
notice is the same as the old form, with the addition of the words 
** within forty 'eight hours from the last-mentioned hour.'* As to costs 
in case of refusal, or neglect to admit, see 15 & 16 Vict., c, 76, 
8. 117, ante p. 63. 

The form given in the role may, if circumstances require it, be 
deviated from {RtUter v. Chapman, 8 M. & W. 393, per Parke, B.); 
as, for instance, a special notice might be necessary, when the 
document is in the possession of a hostile party, who refuses to 
produce it, so that the party giving notice cannot have full know- 
ledge of its contents. Immaterial variances in dates, &c., will not 
invalidate the notice ; Field v. Flemmvng, 6 Dowl. 450 ; Bittleetone 
V. Cooper, 14 M. & W. 399. See Chit. Prac. Forms, 207. 

30. In all cases of trials, writs of inquiry, or inquisitions 
of any kind, either party may call on the other party, by 
notice, to admit documents in the manner provided by 
and subject to the provisions of the Common Law Pro- 
cedure Act, 1852; and in case of the refusal or neglect 
to admit after such notice given, the costs of proving the 
document shall be paid by the party so neglecting or re- 
fusing, whatever the result of the cause may be, unless at 
the trial or inquisition the judge or presiding officer shall 
certify that the refusal to admit was reasonable ; and no 
costs of proving any document shall be allowed unless 
such notice be given, except in cases where the omission 
to give the notice is in the opinion of the master a saving 
of expense. 

This rule extends the provisions of 15 & 16 Yict., c. 76, s. 117, 
to all cases of trials, writs of inquiry, or inquisitions of any kind. 

31. An order upon the lord of a manor, to allow the 
usual limited inspection of the court rolls, on the appli- 
cation of a copyhold tenant, may be absolute in the first 
instance, upon an affidavit that the copyhold tenant has 
applied for and been refused inspection. 

This is a re-enactment of H. T., 2 Wm. 4, r. 102. Where an 
action is not pending, the rule is a rule niei only ; Ex parte Best, 
3 Dowl. 38. Any person interested in the copyhold property is 
entitled to apply ; Ex parte Mutt, 7 Dowl. 690 ; Ex parte Barnes, 
2 Dowl. N. S. 20. 

32. No subpoena for the production of an original 
record shall be issued unless a rule of court or the order 
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of a judge shall be produced to the officer issuing the 
same, and filed with him, and unless the writ shall be 
made conformable to the description of the document 
mentioned in such rule or order. 

See R. T., 12 Vict., 6 C. B. 424. 

33. All depositions of witnesses taken under the order 
of a judge, rule of court, or writ of commission, shall be 
returned to and filed in the office of the masters of the 
court in which the action or proceeding is pending. 

This is a new rule. There was a direction always inserted at the 
end of the judge's order, or rule of court, that the depositions 
should be returned to the judge's chambers, or to one of the masters 
of the court, as the case might be. 

TBIAL, NOTICE OF TRIAL, AND INQUIRY. 

34. Notice of trial or inquiry, and of continuance of 
trial or inquiry, shall be given in town; but countermand 
of notice of trial or inquiry may be given either in town 
or country (a), unless otherwise ordered by the court or 
a judge. 

This is a re-enactment of H. T., 2 Wm. 4, r. 57. The words in 
italics are new, and affirm the former practice as to giving notice of 
trial hy continuance. See 1 Chit. Arch. 295. As to the time of 
giving notice, see 15 & 16 Vict., c. 76, s. 97, ante p. 52. 

(a) See Cheslyn v. Pearce, 4 Dowl. 693., 1 M. & W. 56, S. C. ; 
Margetson v. Rush, 8 Dowl. 388. 

35. The expression ** Short notice of trial," or ** Short 
notice of inquiry," shall in all cases be taken to mean 
four days. 

This was practically affected, as to short notice'of trial, by H.T., 
2 Wm. 4, r. 58, which applied to country causes, and by 15 & 16 
Vict, c. 76, B. 98, ante p. 53. Short notice of inquiry was the same 
as short notice of trial, viz, four days in country causes and two 
days in town causes. 

36. Notice of trial or inquiry may be continued to any 
sitting in or after term, on giving a notice of continuance 
four days before the time mentioned in the notice of trial 
or inquiry, unless short notice of trial or inquiry has been 
given, in which cases two days' previous notice shall be 
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sufficient, unless otherwise ordered by the court, or a 
judge, or by consent. 

This notice formerly had to be giyen the same length of time 
before the notice of trial expires, as in the case of a notice of 
countermand ; Forbes v. Crow, 1 M. & W. 465. The time for giving 
a countermand of notice of trial and of inquiry is the same. See 
15 & 16 Yict. c. 76, s. 98, anU p. 53, and post r. 37. 

37. Countermand of notice of inquiry shall be given 
four days before the day of inquiry mentioned in the 
notice, unless short notice of inquiry has been given, and 
then two days before such day, unless otherwise ordered 
by the court, or a judge, or by consent. 

38. On a replication or other pleading denying the 
existence of a record pleaded by the defendant, a rule 
for the defendant to produce the record shall not be 
necessary or used, and instead thereof a four days* notice 
shall be substituted, requiring the defendant to produce 
the record, otherwise judgment. 

This rule was required in the Queen's Bench and Exchequer, 
and was a four-day rule ; but in the Common Pleas it seems to have 
been sufficient to serve a four-days' notice on the defendant. See 
per Parke, B., in Swinbum v. Taylor, 9 M. & W. 44, 1 Dowl. N. S. 
349, S. C. 

When the plaintiff has to produce the record, it is sufficient if he 
gives the defendant two days notice ; Hopkin v. Daggett^X L.'M. &P. 
541, 19 L. J., Q. B. 417, S. C. ; Maguire v. Kincaid, 7 Exch. R. 
608., 21 L. J., Exch. 264, S. C. 

39. The costs of the day for not proceeding to trial or 
to execute a writ of inquiry may be obtained by a side 
bar rule, on the usual affidavit. 

Formerly, in the Queen's Bench and Exchequer, an affidavit was 
made, notice of the motion was given, and then, upon motion 
made by counsel upon the affidavit, in the Queen's Bench, a rule 
absolute in the first instance was granted ; in the Exchequer, a rule 
which made itself absolute in four days, unless cause was shown ; 
in the Common Pleas a rule absolute in the first instance was 
granted upon motion without affidavit. See 2 Chit. Arch. 1297. 

By 15 & 16 Vict. c. 76, s. 99, ante p. 53, a rule for costs of the 
day for not proceeding to trial pursuant to notice, or not counter- 
manding in sufficient time, may be drawn up on affidavit, without 
motion ; and see ib, s. 101, ante p. 54. 

40. In all cases where the plaintifTs pleading is in 
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denial of the pleading of the defendant, without joining 
issue, the plaintiffs attorney may give notice of trial at 
the time of delivering his replication or other subsequent 
pleading; and in case issue shall afterwards be joined, 
such notice shall be available; but if issue be not joined 
on such replication, or other subsequent pleading, and 
the plaintiff shall sign judgment for want thereof, and 
forthwith give notice of executing a writ of inquiry, such 
notice shall operate from the time that notice of trial 
was given as aforesaid (a); and in all cases where the 
defendant demurs to the plaintiff's declaration, replica- 
tion, or other subsequent pleading, the defendant's attor- 
ney, or the defendant, if he plead in person, shall be 
obliged to accept notice of executing a writ of inquiry on 
the back of the joinder in demurrer; and in case the 
defendant pleads a plea in bar or rejoinder, &c., to which 
the plaintiff demurs, the defendant's attorney, or the de- 
fendant, if he plead in person, shall be obliged to accept 
notice of executing a writ of inquiry on the back of such 
demurrer. 

^ This is a re-enactment of H. T., 2 Wm. 4, r. 69, with the altera- 
tions rendered necessary by 16 & 16 Vict., c. 76, s. 79, ante p. 44, 
as to joinder of issue. 

It has been held, that the former rule did not apply to a case 
where the defendant struck out one similiter , and demurred ; and in 
such case if the demurrer was not set aside as frivolous, llie notice 
of trial previously given was nugatory ; Poole v. P«»«, 2 L. M. & P. 
609. 

If the demurrer in such case is frivolous, a judge may order 
that the issue delivered, and notice of trial should stand ; Hegin- 
botham v. Eastern and Continental Packet Company, 8 C. B. 337, 
19 L. J., C. P. 26, S. C. 

(a) See 16 & 16 Vict., c. 76, s. 97, and ante r. 36. 

41. Notice of a trial at bar shall be given to the masters 

of the court before giving notice of trial to the party. 

This is a re-enactment of H. T., 2 Wm. 4, r. 60, with the 
exception that the words ** masters of the court " are substituted 
for ** proper officer of the court." 

42. No trial by proviso shall be allowed in the same 
term in which the default of the plaintiff has been made, 
and no rule for a trial by proviso shall be necessary. 

This is a re-enactment of H. T., 2 Wm. 4, r. 71. 
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4!^. All causes to be entered for trial in London and 
Middlesex shall be entered as follows; that is to say, if 
notice of trial shall be given for any sitting within term, 
two days before the day of sitting (a) ; and if for a sitting 
after term, before eight o'clock, p. m., of the day before 
the first day of such sitting (h), and if the same shall not 
be so entered for such sittings respectively, a ne recipiatur 
may be entered. 

(a) This was formerly proTlded for in the Queen's Bench and 
Common Pleas by R. H., 16 & 16 Car. 2, r. 2 (Q. B.), and R. H., 
32 Geo. 3 (C. P.) See Fitch v. Burton, 2 Dowl. N. S. 958. And in 
the Exchequer, if the cause was not brought down to the marshal 
two days before the sittings, he would strike it out, and would 
not re-enter it without a judge's order. See 1 Chit. Arch. 355. 

(5) Formerly, the time for entry was as follows : in the Queen's 
Bench and Common Pleas, the causes in Middlesex, the first day 
of the sitting after term in Middlesex ; and the causes for London, 
two days before the adjournment day in London (R. H., 34 Geo. 3, 
r. 2, Q. B. ; R. H., 8 Geo. 1 ; R. E.. 1 Geo. 2, C. P.) But in the 
Exchequer the same rule applied after term as in term. See 
1 Chit. Arch. 355. 

JURY AND VIEW. 

44. No rule for a special jury shall be granted on behalf 
of any defendant (or plaintiff in replevin), except on an 
affidavit, either stating that no notice of trial has been 
given, or if it has been given, then stating the day for 
which such notice has been given; and in the latter case, 
no such rule is to be granted unless such application is 
made for it more than six days before that day; pro- 
vided that a judge may, on summons, order a rule for a 
special jury to be drawn up at any time. 

This is a re-enactment of H. T., 1 Vict., r. 3. See 1 Chit. 
Arch. 346, and 15 & 16 Vict., c. 76, ss. 109, 110. Under the last 
proviso, a judge might make an order for a special jury before 
issue joined, where such order would be necessary to enable a 
defendant to obtain a special jury. See Sayer v. Dufaur, 9 Q. B. 800. 

For form of affidavit, see Chit. Forms of Prac. Proceed. 246. 

45. No cause shall be tried by a special jury in Mid- 
dlesex or London, unless the rule for such special jury 
be served, and the cause marked in the associate's 
book as a special jury cause, on or before the day pre- 
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ceding the day appointed in Middlesex and London re- 
spectively for the trial of special juries. 

This had formerly to be done in the Queen's Bench on or 
before the day preceding the adjournment day in London and 
Middlesex respectively. See R. H., 44 Geo. 3 ; R. T., 30 Geo. 3 
(Q. B.) ; and two days before such adjournment day, in the Com- 
mon Pleas, R. T., 52 Geo. 3 ; and see 1 Chit. Arch. 347» 355. 

46. There shall be no rule for the sheriff to return a 
good jury upon a writ of inquiry, but an order shall be 
made by a judge upon summons for that purpose. 

This is a re-enactment of H. T., 2 "Wm. 4, r. 101 ; and see Price 
V. Williams, 6 Dowl. 160. 

47. Sheriffs, other than the sheriffs of London and 
Middlesex, shall, seven days before the commission day, 
make and keep at their offices, for inspection, a printed 
copy of the panel of the special jurymen to try the special 
jury causes at the assizes, as directed by the Common 
Law Procedure Act, 1852; but such special jury need 
not be summoned, except notice be given as provided for 
by the 112th section of the said Act. 

See ante p. 61. 

48. The rule for a view may in all cases be drawn up 
by the officer of the court, on the application of the party, 
without a motion for that purpose. 

This is a re-enactment of H. T., 2 Wm. 4, r. 63, except that the 
words "without affidavit,** found in that rule, are omitted. See 
15 & 16 Vict., c. 76, s. 114, ante p. 62. 

49. Upon any application for a view, there shall be an 
affidavit, stating the place at which the view is to be made, 
and the distance thereof from the office of the under 
sheriff, and the sum to be deposited in the hand of the 
under sheriff shall be lOZ. in case of a common jury, and 
16Z. in case of a special jury, if such distance do not ex- 
ceed five miles, and 151. in case of a common jury, and 21Z. 
in case of a special jury, if it be above five miles. And if 
such sum shall be more than sufficient to pay the expenses 
of the view, the surplus shall forthwith be returned to the 
attorney of the party who obtained the view; and if such 
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sum shall not be sufficient to pay such expenses, the defi- 
ciency shall forthwith be paid by such attorney to the 
under sherifF. And the under sheriff shall pay and ac- 
count for the money so deposited according to the scale 
following ; (that is to say,) 

£ s, d. 
For travelling expenses to the under sherifF, 

showers and jurymen, expenses actually 

paid, if reasonable. 
Fee to the under sheriiF, when the distance 

does not exceed five miles from his office .110 
Where such distance exceeds five miles .220 

And in case he shall be necessarily absent more 

than one day, then for each day after the 

first a further fee of . . . .110 

Fee to each of the showers the same as the 

under sheriff, calculating the distance from 

their respective places of abode. 
Fee to each common juryman, per diem .050 
For each special juryman, per diem . .110 
Allowance for refreshment to the under sheriff, 

showers, and jurymen, whether common or 

special, each, per diem . . . .050 
To the bailiff, for summoning each juryman 

whose residence is not more than five miles 

distant from the office of the under sheriff - 2 (5 
And to each whose residence does exceed five 

miles of such distance . . . .050 

This is a re-enactment of R. T., 7 Geo. 4. (5 B. & C. 795.) 

NEW TRIALS, MOTIONS IN ARREST OF JUDGMENT, 
AND JUDGMENT NON OBSTANTE VEREDICTO. 

50. No motion for a new trial (a), or to enter verdict or 
nonsuit, motion in arrest of judgment, or for judgment non 
obstante veredicto (6), shall be allowed after the expiration 
of four days from the day of trial, nor in any case after the 
expiration of the term, if the cause be tried in term, or 
after the expiration of the first four days of the ensuing 
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terra when the cause is tried out of term, unless entered 
in a list of postponed motions by leave of the court. 

(a) Fonnerly, if the cause had been tried in term, the motion 
for the rule nisi had to be made within four days after the dis- 
tringas or kabecu corpora was returnable {Kirkham y. Marter, 

2 B. & Aid. 613, 1 Chit. Rep. 382, S. C) ; or if the cause had been 
tried in vacation, then within the first four days of the term next 
after the trial {Cheese y. Scales, 10 M. & W. 488) ; and see 2 Chit. 
Arch. 1339. And as to the practice of entering in a list the cases 
on which counsel could not be heard within the first four days, see 

3 C. & P. Ill, a. 

(6) By R. H., 2 Wm. 4, r. 65, no motion of this kind was allowed 
after the expiration of four days from the time of trial, if there 
were so many days in term, nor in any case after the expiration of 
the term, provided the jiiry process was returnable in the same 
term. 

And see upon that rule, Thomas v. Jones, 4 M. & W. 28 ; Harris 
y. Great Northern Railway Company, 21 L. J., C. P. 16. 

51. No suitor who appears in person shall be at liberty 
to set down any motion in such list of postponed motions, 
without the express leave of the court. 

52. No affidavit shall be used in support of a motion 
for a new trial in any case, unless such affidavit shall have 
been made within the time limited for the making such 
motion, without the special permission of the court for 
that purpose. 

This rule adopts for all the courts a rule of R. T., 5 Geo. 4 
(3 B. & C. 176) ; and see G^bs v. Tunaley, 1 C. B. 640 ; WiUiams v. 
Mortimer, 11 M. & W. 104, 2 Dowl. N. S. 609, S. C. 

53. If such motion as above mentioned be entered in 
such list of postponed motions, or if such motion be post- 
poned by leave of the court in the case of a cause tried in 
term, the attorney who has instructed counsel to make 
the motion shall give notice of it to the attorney of the 
opposite party, otherwise judgment signed on behalf of the 
opposite party shall be deemed regular, and every suitor 
who appears in person shall give a similar notice. 

This rule re-enacts, with the alterations rendered necessary by 
rules 60 and 61, M. T., 12 Vict. (6 C. B. 426). 

In Doe d. Whitty v. Carr, 20 L. J., Q. B. 83, 16 Q. B. 117, S. C, 
it was held, that when a rule nisi for a new trial had been moved 
for and granted after the first four days of term, but judgment had 
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been regularly signed, on the ground that notice of the motion was 
not given pursuant to M. T., 12 Vict., the party obtaining the 
rule could not be heard in support of it whilst the judgment 
stood. 

54. If a new trial be granted without any mention of 
costs in the rule, the costs of the first trial shall not be 
allowed to the successful party, though he succeed on the 
second. 

This is a re-enactment of H. T., 2 Wm. 4, r. 64. 

The nile applies to issues in prohibition, 7 Ad. & E. 897» n. The 
costs mentioned in the rule mean costs in the cause, Ecclea y. Harpur, 
3 D. & L. 71. See for cases where a new trial is granted upon 
some of several issues. Bower y. Hill, 6 Dowl. 183 ; Earl of Maccles- 
field y. Bradley, 7 M. & W. 670. The fact of a reference being 
subsequently agreed to, in which it was stipulated that the costs 
were '*to abide the event," will not dispense with this rule; 
Thomas y. Hawkes, 9 M. & W. 53. 

It may be obseryed, that the general rule, that where the yerdict 
is against evidence a new trial is granted only on payment of costs, 
applies to issues under the Interpleader Act ; Janes v. Whitbread, 
2 L. M. & P. 407, 20 L. J., C. P. 217, S. C, 11 C. B. 406, S. C. 

JUDGMENT. 

55. No rule for judgment shall be necessary ; and after 
the return of a writ of inquiry judgment may be signed at 
the expiration of four days from such return. 

This is a re-enactment of the first part of H. T., 2 Wm. 4, r. 67. 
The time for signing judgment is the same as formerly. See also 
as to judgments after writs of trial, 3 & 4 Wm. 4, c. 42, s. 18 ; 
Holmes v. London and South Western Railway Company, 13 Q. B. 
214. 

56. All judgments, whether interlocutory or final, shall 
be entered of record of the day of the month and year, 
whether in term or vacation, when signed, and shall not 
have relation to any other day ; but it shall be competent 
for the court or a judge to order a judgment to be 
entered nunc pro tunc. 

This is a re-enactment of H. T., 4 Wm. 4, r. 3. See 1 Chit. 
Arch. 463 ; and as to entering judgments ntmc pro tunc, see 2 Chit. 
Arch. 1016, 1017 ; Freeman v. Tranch, 21 L. J., C. P. i?14. 

57. When a plaintiff or defendant has obtained a verdict 
in term, or in case a plaintiff has been nonsuited at the 
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trial in or out of term, judgment may be signed and 
execution issued thereon in fourteen days, unless the 
judge who tries the cause, or some other judge, or the 
court, shall order execution to issue at an earlier or later 
period, with or without terms. 

The same time has been fixed for execution as in the case of 
verdicts obtained in term. See 15 & 16 Vict., c. 76, s. 120 ; and see 
t&. sees. 120 — 125, as to execution generally. 

In a late case, Crompton, J. required an affidavit of the facts 
upon which an application for execution in less than fourteen 
days was grounded ; Sirrell y, Camper, 20 L. T. 240, N. P. 

58. Where issue shall be joined in any cause which is 
ordered to be tried before the sheriff or a judge of an 
inferior court of record, the defendant may at the time 
when, according to the 101st section of the Common Law 
Procedure Act, 1852, a defendant might give notice to 
the plaintiff to bring on an issue to be tried, give twenty 
days' notice to the plaintiff to bring on the issue to be tried 
before such sheriff or judge at the court to be holden 
next afler the expiration of such twenty days ; and if the 
plaintiff neglects to give notice of trial before such sheriiF 
or judge, or to proceed to trial in pursuance thereof, the 
defendant may proceed as provided for by the said 101st 
section. 

See 15 & 16 Vict., c. 76, s. 101, ante p. 54. 

COSTS ; SETTING-OFF DAMAGES OR COSTS. 

59. One day's notice (a) of taxing costs, together with 
a copy of the bill of costs and affidavit of increase (if any), 
shall be given by the attorney of the party whose costs are 
to be taxed to the other party, or his attorney, in all cases 
where a notice to tax is necessary. 

By T. T., 1 Wm. 4, r. 12, it was ordered, that before taxation of 
costs, one day's notice should be given ; and in Griffiths v. Liver^ 
sedge, 2 Dowl. 143, it was held, that that rule only applied to 
cases where notice of taxation was necessary. 

The other part of the rule, as to the copy of the bill and affidavits, 
adopts, for all the courts, a rule made in the Exchequer, M. T., 
I Wm. 4, r. 10. The rule is imperative, unless waived by the other 
party ; Wilkifis y. Perkins, 2 M. & W. 315. But a defect in compli- 
ance with the rule is not a ground for setting aside the judgment, 
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but only for a rule to reyiew the taxation ; Wheldcd y, Eastern Counties 
Railway Company, 13 M. & W. 9. And in a late case it was held, 
that where judgment has been signed, costs taxed, and execution 
issued for a debt and costs, without notice of taxation, the court 
will not set aside the judgment or execution, but will direct a 
review of the taxation ; IHeld y. Partridge, 21 L. J., Exch. 269 ; 
7 Exch. R. 689, S. C. 

(a) A notice given at any time before nine o'clock in the evening 
of one day for the following day, is sufficient notice within this 
rule ; Edmunds v. Cotes, 4 M. & W. 66. 

60. One appointment only shall be deemed necessary 
for proceeding in the taxation of costs or of an attorney's 
bill. 

This is a re-enactment of H. T., 2 Wm. 4, r. 92. ^eepost r. 172. 

61. Notice of taxing costs shall not be necessary in any 
case where the defendant has not appeared in person, or 
by his attorney or guardian. 

This is a re-enactment of H. T., 2 Wm. 4, r. 17. 

62. When issues in law and fact are raised, the costs 
of the several issues both in law and fact will follow the 
finding or judgment, and if the party entitled to the 
general costs of the cause obtain a verdict on any material 
issue, he will also be entitled to the general costs of the 
trial; but if no material issue in fkct be found for the 
party otherwise entitled to the general costs of the cause, 
the costs of the trial shall be allowed to the opposite party. 

As to the taxation of such costs before this rule, see Partridge 
v. Gardner, 4 Exch. R. 303 (affirmed in error, 6 Exch. R. 62 ij; 
Howell v. Bodbard, 4 Exch. R. 309 ; Callander v. Howard, 10 C. B. 
290. 

63. No set-off of damages or costs between parties 
shall be allowed to the prejudice of the attorney's hen for 
costs in the particular suit against which the set-off is 
sought ; provided nevertheless, that interlocutory costs in 
the same suit, awarded to the adverse party, may be der 
ducted. 

This is a re-enactment of H. T., 2 Wm. 4, r. 93. 
The rule only applies to cases where there is a cross claim for 
costs in separaie actions ; George v. Elston, 1 Bing. N. C. 513 ; Lees 
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Y. i2tf^», 3 Ad. & £. 707 ; ScoU y. D« i2tcA«6oiir^, 2 L. M. & P. 421 ; 
20 L. jr., C. P. 263 ; 11 C. B. 447. S. C. 

In the latter case the plaintiff, who succeeded on ifisues of 
fact joined on two counts of his declaration, was allowed to 
deduct firom his own costs the costs of a demurrer to a third 
count, on which the defendant had judgment^ and aemble, per 
Maule, J., an application to the court to allow such deduction was 
unnecessary. 

See as to extent of the lien, Howell y. Harding^ 8 East, 362 ; 
WaUon y. MatkeU, 1 Bing. N. C. 727, and 1 Chit. Arch. 110. 

ERROR. 

64. Within eight days after the filing with the master 
of the memorandum of error in fact, required by the 
Common Law Procedure Act, 1852 (a), the plaintiff in 
error shall assign error; and in default, the defendant in 
error, his executors or administrators, shall be entitled to 
sign judgment of non pros. 

Formerly, by R. H., 4 Wm. 4, r. 11, no rule to assign errors was 
necessary, hut error had to be assigned within twenty days after 
the allowance of the writ of error coram nobis or coram vobis, 

(a) See 15 & 16 Vict., c. 76, s. 158, atUe p. 86. 

65, No rule to plead to assignment of error in fact, or 
any other pleadings in error, shall be necessary, but either 
party may give to the opposite party a notice to answer 
such pleading within four days, otherwise judgment; 
which notice may be delivered separately, or indorsed on 
the pleading. 

The rule to plead, which is now abolished, was a four days' rule 
obtained from the master. If the defendant does not plead before 
the expiration of the time mentioned in the notice, the court, 
upon motion, will reverse the judgment. See Walmsley y. Roaon, 
2 Str. 1210. 

66, Notice of trial, and all other proceedings thereon, 
shall be the same as in issues joined in an ordinary action. 

This is a new nile, adopting the practice which had obtained in 
the courts. See 1 Chit. Arch. 523 ; and see 15 & 16 Vict., c. 76, s. 97, 
ante p. 52. 

67. After the suggestion of error in law, alleged and 
denied as prescribed by the Common Law Procedure Act, 
1852, is entered, either party may set down the case for 
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argument, and forthwith give notice in writing to the 
opposite party, and proceed to the argument thereof as 
on a demurrer, without any rule or motion for a concilium. 

This re-enacts, with the alterations rendered necessary by 16 & 
16 Vict., c. 76, s. 152, ante p. 82, a rule of H. T., 4 Wm. 4, r. 14. 

The case is set down with one of the masters of the court in 
which the original judgment was given. See 7 Wm. 4, and 1 Vict., 
c. 30. No time is fixed for setting it down, but care should be 
taken to enter it in time for copies to be delivered to the judges. 

After issue joined in error in law, either party may set down the 
case for argument four days before the day of hearing; SmUh 
Eastern Railway Company y. iSou^A Western Railway Company , 22 L.J. 
Exch. 72. 

68. Four clear days before the day appointed for 
argument, the plaintiff in error shall deliver copies of the 
judgment roll of the court below to the judges of the 
Queen's Bench on error from the Common Pleas or Ex- 
chequer, and to the judges of the Common Pleas on error 
from the Queen's Bench ; and the defendant in error shall 
deliver copies thereof to the other judges of the court of 
Exchequer Chamber before whom the case is to be heard ; 
and in default by either party, the other party may on the 
following day deliver such books as ought to have been 
delivered by the party making default, and the party making 
default shall not be heard until he shall have paid for such 
copies, or deposited with the master a sufficient sum to 
pay for such copies. 

This rule is a re-enactment of H. T., 4 Wm. 4, r. 15 (as amended 
by 7 Wm. 4, and 1 Vict., c. 30). The words in italics are new. 

The rule extends to a writ of falsejudgment ; D^mp^^^ y. Pumell, 
1 Dowl. N. S. 168 ; 4 Sc. N. R. 30, S. C. See ante, r. 16, n. (6). 

69. The costs of proceedings in error shall be taxed 
and allowed as costs in the cause. 

By one of the proposed new rules for Trinity Term, 1853, double 
costs in error shall not be allowed to either party; post p. 283. 

EXECUTION. 

70. It shall not be necessary, before issuing execution 
upon any judgment whatever, to enter the proceedings 
upon any roll. 

See 1 Chit. Arch. 628 ; and Deemer v. Broker, 4 Dowl. 9. 
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71. No writ of execution shall be issued till the judg- 
ment paper, postea, or inquisition, as the case may be, has 
been seen by the proper officer, nor shall any writ of exe- 
cution be issued without a preecipe being filed with the 
proper officer. 

The first part of this rule is a re-enactment of the latter part of 
R. H., 2 Wm. 4, r. 75. 

As to the praecipe, see M. T., Wm. 4, in the Exchequer. 

72. Every writ of execution shall bear date on the day 
on which the same shall be issued (a), and shall be tested 
in the name of the Lord Chief Justice or of the Lord 
Chief Baron of the court from which the same shall issue (5), 
or in case of a vacancy of such office then in the name of 
the senior puisne judge of the said court, and may be 
made returnable on a day certain in term (c). 

(a) By 3 & 4 Wm. 4, c. 67. s. 2, it was provided, that all writs 
may be tested on the day on which the same are issued ; and it 
was not compulsory therefore to do so ; Brocher v. Pond, 2 Dowl. 
472. 

(6) This was the former practice. See 1 Chit. Arch. 540 ; and 
SiUton V. Lord Cardross, 1 Dowl, 511. 

(c) By 3 & 4 Wm. 4, c. 67, s. 2, it was provided, that all writs 
may be made returnable immediately after the execution thereof. 
Before that statute, writs of execution had to be made returnable 
on a day certain in term ; Furtado v. Miller, Barnes, 213 ; and see 
Drake v. Gough, 1 Dowl. N. S. 573 ; Kemp v. Hyslop, 1 M. & W. 68, 
and poet r. 74. It is to be observed, that the language in this rule 
differs from that in rule 74, and that it is not compiilsory to make 
a writ returnable on a day certain in term. This rule includes the 
writ of hob, fac, poss. in ejectment; Doe d. Hudson v. Roe, 21 L. J., 
Q. B. 359. 

73. Every writ of execution shall be indorsed with the 
name and place of abode or office of business of the 
attorney actually suing out the same, and in case such 
attorney shall not be an attorney of the court in which 
the same is sued out, then also with the name and place of 
abode or office of business of the attorney of such court in 
whose name such writ shall be taken out ; and when the 
attorney actually suing out any writ shall sue out the same 
as agent for an attorney in the country, the name and 
place of abode of such attorney in the country shall also 
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be indorsed upon the said writ ; and in case no attorney 
shall be employed to issue the writ, then it shall be in- 
dorsed with a memorandum expressing that the same has 
been sued out by the plaintiff or defendant in person, as 
the case may be, mentioning the city, town, or parish, and 
also the name of the hamlet, street, and number of the 
house of such plaintiff's or defendant's residence, if any 
such there be. 

By M. T., 1 Wm. 4, r. 2, in the Exchequer, the name and address 
of the attorney issuing the writ had to be indorsed; but there 
does not appear to have been any such rule in the other courts. 

And by a rule of the Queen's Bench of H. T., 2 & 3 Geo. 4, the 
attorney for the plaintiff had to indorse on writs oiji.fa, and ca. sa. 
the place of abode, and addition of the party against whom the 
writ was issued. There was no such rule in the other courts (see 
Strong v. Dickenson^ 6 Dowl. 99 ; Brown v. Hudson^ 8 Dowl. 4) : 
and hereafter such indorsement will not be required in the Queen's 
Bench. 

^ 74. Writs of capias ad satisfaciendum for the purposes 
of outlawry on final process, or to fix bail, must be made 
returnable on a day certain in term, and may be so re- 
turnable on any day in term, and it shall be sufHcient for 
either purpose that there be eight days (a) between the 
teste and return. 

This is a new rule confirming the practice as laid down in the 
recent cases of Lewis y. Holmes^ 10 Q. B. 896 ; Levy v. Hamer, 
19 L. J., Exch. 304; 6 Exch. R. 518, S. C, where it was held, 
that proceedings to outlawry could not be founded on a ca, sa, 
returnable '* immediately after the execution thereof;" and in 
the case of Kemp v. Hyslop, 1 M. & W. 58, as to fixing bail. 

(a) It was formerly necessary that there should be fifteen days 
between the teste and return, when the ca, sa, was sued out for 
the purpose of proceeding to outlawry, and perhaps of fixing bail. 
(See notes to rule 72 ; and 1 Chit. Forms of Prac. I^roc. 320.) 

75. A writ of capias ad satisfaciendum to fix bail shall 
have eight days between the teste and return (a), and must, 
in London and Middlesex, be entered four clear days in 
the public book at the sheriffs office (6). 

(a) See H. T., 2 "Wm. 4, r. 77, by which it was ordered, that 
when the action was commenced by original, the time should be 
fifteen days; when commenced by bill, eight days. And see 
Kymer v. Sysderff, 4 M. & G. 636 ; 5 Scott, N. R. 193, where it 
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was held, that eight days were sufficient hetween the teste and 
Tetom ; but there seems to haye been no such decision in the other 
courts. 

^ This latter part of the rule re-enacts the latter part of H. T., 
2Wm.4,r.77. 

76. Every writ of execntion shall be indorsed with a 
direction to the sheriff, or other officer or person to whom 
the writ is directed, to levy the money really due and pay- 
able and sought to be recovered, under the judgment, 
stating the amount (a), and also to levy interest thereon^ 
if sought to be recovered, at the rate of four pounds per 
centum per annum from the time when the judgment was 
entered up, or if it was entered up before the 1st of 
October 1838, then from that day (6); provided that in 
cases where there is an agreement between the parties that 
more than four per cent, interest shall be secured by the 
judgment, then the indorsement may be accordingly to 
levy the amount of interest so agreed. 

This rule regulates the indorsements on writs of execution. 
There does not appear to have been any rule or statute requiring 
this indorsement previous to this time (except after judgment for 
a penalty, when plaintiff sought to recover interest, H. T., 3 Vict.), 
though the invariable practice was so to indorse the writ. See 
1 Chit. Forms of Prac. rroc. 321. 

(a) This must not be a larger sum than is actually due upon the 
judgment (see Plevin v. Henshall^ 2 Dowl. 743 ; Weiier y. Hvtchuu, 
8 M. & W. 319) ; but, probably, if the indorsement be made by 
mittake to levy too large a sum, an amendment would be allowed 
(see Laroehe v. Watibrough^ 2 T. R. 737 ; M^Cormack v. Melion, 
1 Ad. & E. 331 ; Evans v. Manero, 7 M. & W. 463). An action 
would not lie for indorsing the writ for too much, unless malice 
and want of probable cause be shown ; De Medina y. Grove, 10 Q.B. 
172 ; or perhaps if there had been a previous agreement between 
the parties as to the terms of execution, see per Parke, B., in Went- 
worth V. BuUen, 9 B. & C. 849. 

See for the case where the writ has been made out for too little. 
Hunt V. Patamore, 2 Dowl. 414. 

(6) The right to this interest is given by 1 & 2 Vict., c. 110, 
8. 17. See 1 Chit. Arch. 473 ; and Bishop v. Hatch, 16 Jur. 1044, 
Q.B. 

77. In cases of an assessment of further damages, pur- 
suant to the statute of 8 & 9 William III., it shall be 
stated in the body of the writ of execution that the sheriff, 
or other officer or person to whom the writ is directedy is 
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to levy interest on the damages assessed, and costs taxed 

in that behalf, at the rate of four pounds per centum per 

annum from the day on which execution was awarded, 

unless execution was awarded before the 1st of October 

1838, and in that case from that day. 

This is a re-enactment of H. T., 3 Vict. The words in italics 
are new. 

REVIVOR AND SCIRE FACIAS. 

78. A plaintiff shall not be allowed a rule to quash his 
own writ of scire facias or revivor, after a defendant has 
appeared, except on payment of costs. 

This is a re-enactment of H. T., 2 Wm. 4, r. 78. The words in 
italics are new. The costs are the costs of the proceedings on the 
writ of revivor, or scire faeiaa only ; Oliverson v. Latour, 7 Dowl. 
605. The rule is a rule nisi only ; ib, 605 ; Ade v. SUibbs, 4 Dowl. 
282. 

AUDITA QUERELA. 

79. No writ of audita querela shall be allowed unless 
by rule of court or order of a judge. 

There was an old rule in the Queen's Bench (9 Jac. 1) which 
required this writ to be moved for in open court. This rule was, 
however, only declaratory of the common law; and in a recent case 
in the Exchequer, it was held that the writ must be obtained by 
motion in open court, upon affidavit of the facts ; Dearie v. Ker, 18 
L. J., Exch. 448 ; 4 Exch. R. 82, S. C. 

ENTRY OF SATISFACTION ON ROLL. 

80. In order to acknowledge satisfaction of a judgment 
it shall be requisite only to produce a satisfaction piece, 
in form as hereinafter mentioned ; and such satisfaction 
piece shall be signed by the party or parties acknow- 
ledging the same, or their personal representatives ; and 
such signature or signatures shall be witnessed by a 
practising attorney of one of the courts at Westminster 
expressly named by him or them, and attending at his or 
their request, to inform him or them of the nature and 
effect of such satisfaction piece before the same is signed, 
and which attorney shall declare himself, in the attesta- 
tion thereto, to be the attorney for the person or persons 
so signing the same, and state he is witness as such 
attorney (provided that a judge at chambers may make 
an order dispensing with such signature under special 
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circumstances, if he thinks fit) ; and in cases where the 
satisfaction piece is signed by the personal representative 
of a deceased, his representative character shall be proved 
in such manner as the master may direct. 

This rule re-enacts in effect E. T., 7 Vict. (12 M. & W. 868), as 
amended by T. T., 11 Vict. (2 Exch. R. 579). The form of satis- 
faction piece is the same as the form given by the last rule, except 
that the day and year are substituted for Uie term. As to the 
attestation by the attorney, see notes to 15 & 16 Vict., c. 76, s. 203; 
and the recent case of Pocock y. Pickering^ 21 L. JF., Q. B. 365. 

FORM OF SATISFACTION PI£CE. 

In the 

Monday, the day of a. d. 186 . 

'^ to wit. — Satisfaction is acknowledged 

'* between plaintiff, and defendant 

in an action for and : 

And do hereby expressly nominate and 

appoint , attorney-at-Iaw, to witness and 

** attest execution of this acknowledgment 

** of satisfaction." 

Judgment entered on the day of 

" in the year of our Lord 185 Roll 

" No. 



(< 



(( 



<c 



(( 



Signed by the said 
in the presence of me 
of one of the attorneys 

of the court of at 

Westminster. And I hereby 
declare myself to be attorney 
for and on behalf of the said 
expressly named by 
h and attending at h 
request to inform h of 

the nature and effect of this 
acknowledgment of satisfac- 
tion (which I accordingly 
did before the same was 
signed by h ). And I 
also declare that I subscribe 
my name hereto as such at- 
torney. 



Signature, 
"-the above-named plaintiff. 
Date. 
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BAILABLE PROCEEDINGS ; BAIL AND BAIL 

IN ERROR. 

81. The sheriff, or other officer or person to whom any 
writ of capias shall be directed, or who shall have the 
execution and return thereof, shall, within six days at 
least after the execution thereof, indorse on such writ the 
true day of the execution thereof. 

This rule re-enacts part of M.T., 3 "Wm. 4, but does not go on to 
provide, as that rule did, "that in default thereof the sheriff, &c., 
shall be liable in a summary way to make such compensation for 
any damage which may result from his neglect, as the court or 
a judge shall direct." See Moore v. ThomaSy 2 Dowl. 760. It is 
therefore questionable whether the course there ordered by the 
court to be taken, on neglect of the sheriff to make such inaorse- 
ment, would still be the correct one to adopt, and perhaps it will 
be safer, till the point is decided, to move for a rule nisi for an 
attachment, 

82. Where the defendant is described, in the writ of 
capias or affidavit to hold to bail, by initials, |or by a 
wrong name, or without a Christian name, the defendant 
shall not be discharged out of custody, or the. bail-bond 
delivered up to be cancelled, on motion for that purpose, 
if it shall appear to the court that due diligence has been 
used to obtain knowledge of the proper name. 

This is a re-enactment of H. T., 2 Wm. 4, r. 32. As to what is 
sufficient diligence, see Hicks y. Marreco^ 1 0. & M. 84 ; LadbroJ&e 
V. Phillips, 1 H. & W. 109. For the mode of proceeding, if the 
case is not within this rule, see 1 Chit. Arch. 672. 

83. An action may be brought upon a bail-bond by 
the sheriff himself in any court. 

This is a re-enactment of H. T., 2 Wm. 4, r. 28. 

84. In all cases where the bail-bond shall be directed 
to stand as a security, the plaintiff shall be at liberty to 
sign judgment upon it. 

This is a re-enactment of H. T., 2 Wro. 4, r. 29. 

85. Proceedings on the bail-bond may be stayed on 
payment of costs in one action, unless sufficient reason 
be shown for proceeding in more. 

i2 
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ThiB is a re-enactment of H. T., 2 Wm. 4, r. 30. The appUem- 
tion must be made in a reasonable time, and certainly before 
verdict ; Johnson y. Macdonaldt 2 Dowl. 44. 

86. When bail to the sheriff become bail to the action , 
the plaintiff may except to them, though he has taken an 
assignment of the bail-bond. 

This is a re-enactment of H. T., 2 Wm. 4, r. 15. 

87. A plaintiff shall not be at liberty to proceed on 
the bail-bond pending a rule to bring in the body of the 
defendant. 

This is a re-enactment of H. T., 2 Wm. 4, r. 23. See 1 Chit. Arch. 
724, n. (k), and post r. 89. 

88. No rule shall be drawn up for setting aside an 
attachment, regularly obtained against a sheriff, for not 
bringing in the body, or for staying proceedings regularly 
commenced on the assignment of any bail-bond, unless 
the application for such rule shall, if made on the part of 
the original defendant, be grounded on an affidavit of 
merits, or if made on the part of the sheriff, or bail, or any 
officer of the sheriff, be grounded on an affidavit, show- 
ing that such application is really and truly made on the 
part of the sheriff, or bail, or officer of the sheriff, as the 
case may be, at his or their own expense, and for his or 
their indemnity only, and without collusion with the ori- 
ginal defendant. 

This was formerly provided for in the Queen's Bench by R. M., 
59 Geo. 3, and in the Exchequer by H. T., 7.Wm. 4; and this last 
rule was adopted in the Common rieas ; jR. v. Sheriff of London^ 
4 Bing. 427 ; and see R, v. Sheriff of Middlesex, 8 Ad. & E. 940, 
per Pattesotif J. 

For proper title of affidavits, see 1 Chit. Arch. 731 ; and for 
forms of affidavits, see Chit. Forms, 235, 236. 

The application may be made at any time, and has been granted 
after execution sued out and executed against bail ; Lepine y. 
Barrett, 8T.R. 223. 

89. Whenever a plaintiff shall rule the sheriff on a 
return of cepi corpus to bring in the body, the defendant 
shall be at liberty to put in and perfect bail at any time 
before the expiration of such rule ; and, a plaintiff having 
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so ruled the sheriff, shall not proceed on any assignment 
of the bail-bond, until the time has expired to bring in the 
body as aforesaid. 

This rule adopts for all the courts a rule in the Exchequer M. T., 
1 Wm. 4, r. 2, s. 15. It was originally made to correct a discrepancy 
in the practice of the courts ; as in Ladd v. Amttboldi, 1 C. & J. 97, 
it was held, that, in the Exchequer, the rule to bring in the body 
did not enlarge the time for putting in bail. See ante r. 87. 

90. In case a rule for returning a writ of capias shall 
expire in vacation, and the sheriff or other officer having 
the return of such writ shall return cepi corpus thereon, a 
rule may thereupon issue, requiring the sheriff or other 
officer, within the like number of days after the service of 
such rule as by the pipactice of the court is prescribed with 
respect to rules to bring in the body issued in term (a), to 
bring the defendant into court, by forthwith putting in 
and perfecting bail above to the action ; and if the sheriff 
or other officer shall not duly obey such rule, an attach- 
ment shall issue in the following term for disobedience of 
such rule, whether the bail shall or shall not have been 
put in and perfected in the meantime. 

This is a re-enactment, but with alterations, of H. T., 3 Wm. 4. 
The former rule provided for a judges order being issued in 
vacation, which had to be made a rule of court the term following, 
but, for the future, a side bar rule will be issued (see post r. 132 ; 
and see 1 Chit. Arch. 719, 720). 

(a) Bv rule 130, post, these rules are /our-day rules in London 
and Middlesex, and eiglU-da.y rules in other places. 

91. Notice of more bail than two shall be deemed irre- 
gular, unless by order of the court or a judge. 

This is a re-enactment of H. T., 2 Wm. 4, r. 18. 

92. The bail, of whom notice shaU be given, shall not 
be changed without leave of the court or a judge. 

This is a re-enactment of T. T., 1 Wm. 4, r. 6. 

It seems doubtful whether this rule applies to bail for prisoners. 
See Stroud v. iCefiny, Jervis's Rules, 28 n. ; Bird's Bail, 2 Dowl. 
583. It applies to bail put in by the sheriff as well as to that put 
in by a party ; R, v. Sheriff of Essex, 2 Dowl. 782. 

As to the proper mode of making the application, see 1 Chit. 
Arch. 751. 
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93. No person or persons shall be permitted to justify 
himself or themselves as eood and sufficient bail for any 
defendant or defendants if such person or persons shall 
have been indemnified for so doing by the attorney or attor- 
neys concerned for any such defendant or defendants. 

This was provided for in the Common Pleas by H. T., 37 Geo. S. 
The indemnity need not be in writing, GreennllY, Hopley, 1 B.&P. 
103, AnoHf 1 Dowl. 1. A request by the attorney is not within 
the rule ; Hunt v. Blaguiere, 4 Bing. 588. 

94. If any person put in as bail to the action, except 
for the purpose of rendering only, be a practising attorney, 
or clerk to a practising attorney, or a sheriff's officer, bailiff, 
or person concerned in the execution of process, the plain- 
tiff may treat the bail as a nullity, and sue upon the bail- 
bond as soon as] the time for putting in bail has expired, 
unless good bail be duly put in in the meantime. 

This is a re-enactment of H. T., 2 Wm. 4, r. 13. The words in 
italics are new. 

95. In the case of country bail, the bail-piece shall be 
transmitted and filed within eight days. 

By K.H., 2 Wm. 4, r.l4, it was ordered, that, in the case of country 
bail, the bail-piece should be transmitted and filed within eipfU days, 
unless the defendant resided more than forty miles from London, 
and in that case, within fifteen days after the taking thereof. But 
the latter part of that rule has been held to have been virtually 
repealed by the Uniformity of Process Act, 2 Wm, 4, c. 39 ; Grant 
V. Gt66«, 3 Dowl. 409. The new rule therefore afiBrms the practice 
as it obtained since that statute. 

96. A defendant may justify bail at the same time at 
which they are put in, upon giving four day's notice for 
that purpose, before eleven o'clock in the morning, and 
exclusive of Sunday. If the plaintiff is desirous of time 
to inquire after the bail, and shall give one day's notice 
thereof as aforesaid to the defendant, his attorney or 
agent, as the case may be, before the time appointed for 
justification, stating therein what further time is required, 
such time not to exceed three days, then (unless the court 
or a judge shall otherwise order) the time for putting in 
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and justifying bail shall be postponed accordingly, and all 
proceedings shall be stayed in the meantime. 

This is a re-enactment, with one alteration, of T.T., 1 Wm. 4, 
r. I. In the former rule after the words ** three days " are inserted 
the words in the caaeoftovm bail, and six days in the case of country 
bail. The time is now made the same for town or country bail. 

As to the first part of the rule in the case of country bail, see 
Jones's Bail, 2 Dowl. 159 ; Harbottle v. Clark, 4 Dowl. 12. The case 
of added bail is not within the rule ; Key y. M*Intyre, 6 Dowl. 453 ; 
2 M. & W. 347i S. C; nor is the case of a prisoner, who may still 
therefore justify bail upon a two days* notice ; Davies y. Grey, 2 
C. & J. 309. 

It is apprehended that this rule is not affected by r. 102. 

97. Every notice of bail shall, in addition to the de- 
scriptions of the bail, mention the street or place, and 
number (if any), where each of the bail resides, and all 
the streets or places, and numbers (if any), in which each 
of them has been resident at any time within the last six 
months, and whether he is a housekeeper or freeholder. 

This is a re-enactment of T. T., 1 "Wm. 4, r. 2. The rule applies 
to town and country bail ; Anon, 1 Dowl. 259. 

As to what is a sufficient description in the notice and service 
of the notice, &c., see 1 Chit. Arch. 742, 743. 

98. If the notice of bail shall be accompanied by an 
affidavit of each of the bail, according to the following 
form, and if the plaintiff afterwards except to such bail, 
he shall, if such bail are allowed, pay the costs of justifica- 
tion; and, if such bail are rejected, the defendant shall 
pay the costs of opposition, unless the court or a judge 
thereof shall otherwise order. 

FORM or AFFIDAVIT OF JUSTIFICATION OF BAIL. 

In the Queen's Bench [or '* Common Pleas," or *' Ex- 
chequer of Pleas," as the case may be]. 
Between A. B, plaintiff and C, D, defendant. 
B, B. (a)y one of the bail for the above-named defend- 
ant, maketh oath, and saith, that he is a housekeeper [or 
freeholder, as the case may be], residing at [de- 

scribing particularly the street or place, and number, 
if any] ; that he is worth {b) property to the amount of 
£ [the amount required by the practice of the courts] 
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over and above what will pay (c) all his just debts \if bail 
in any other actiony add ** and every other sum for which 
he is now bail "] ; that he is not bail for any defendant 
except in this action [or, if bail in any other action or 
actions y add except for C. D. at the suit of £. F. in the 
court of in the sum of £ , for G. H. at the 

suit of I. K. in the court of , in the sum of £ 

specifying the several actions, with the courts in which 
they are brought, and the sums in which the deponent is 
bail] ; that the deponent's property, to the amount of the 
said sum of £ \if bail in any other action or actions, 

here add *' and of all other sums for which he is now bail 
as aforesaid/*] consists of [here specify the nature and 
value of the property in respect of which the bail proposes 
to justify as follows: ''stock in trade in his business of 
, carried on by him at , of the value 

of £ ; of good book debts owing to him to the 

amount of £ ; of furniture in liis house at , 

of the value of £ ; of a freehold or leasehold farm of 

the value of £ , situate at , occupied by 

, or of a dwelling house of the value of £ , 

situate at , occupied by ;" or of other pro- 

perty , particularizing each description of property with the 
value thereof] ; and that the deponent hath for the last six 
months resided at [ describing the place or places 

of such residence]. 

Sworn [&c. as usual]. 

This is a re-enactment of T. T., 1 Wm. 4, r. 3, and of the form 
added to those rules as amended by R. H., 2 Wm. 4, r. 19, and see 
post r. 101. It would be beyond the limits of this work to set 
forth the cases upon this rule ; they will be found in 1 Chit. Arch. 
746, 746. 

The form should be strictly followed; Miller^ s Bail, 6 Dowl. 602 ; 
Hunt's Bail, 4 Dowl. 272. 

(a) Some addition must be given; Benbow'a Bail, 6 Dowl. 714. 

(6) See post r. 101, Hutchinson's Bail, 1 Dowl. 671., 2 C. & J. 
487, S. C. 

{c) See post r. 101 ; Stevens v. Miller, 2 M. & W. 368 ; Edmunds 
V. Keats, 6 Dowl. 369. But see Hunt's Bail, 4 Dowl. 272 ; Lanyons 
Bail, 3 Dowl. 86. 

99. If the plaintiff shall not give one day's notice of 
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exception to the bail by whom such affidavit shall have 
been made, the recognizance of such bail may be taken 
out of court without other justification than such affidavit. 

This is a re-enactment of T. T., 1 Wm. 4, r. 4. This rule does 
not apply to cases where notice of exception was not necessary 
before the rule (WebVs Bail, 1 Dowl. 446), nor to bail for a prisoner 
(i6. 446), nor wnere bail are put in after the time for putting them 
in has expired. See R, t. WiUon, 3 Dowl. 255. It seems as yet 
doubtful, whether the rule is confined to cases where the defendant 
has given notice of justifying the bail at the time of putting them 
in (see ante r. 96), or whether it extends to all cases in which such 
affidavit of the sufficiency of the bail is made. See R. v. Wilaofif ubi 
supra, and 1 Chit. Arch. 748, n. (9) ; Jervis's Rules, 42. 

It is submitted that the first and more limited construction of the 
rule is the correct one. See Goddard v. Jarvis, 1 Dowl. 279, per cur. 

100. Where notice of bail shall not be accompanied by 
such affidavit, and in bail in error, the plaintiff may except 
thereto within twenty days next after the putting in of 
such bail and notice thereof given in writing to the plaintiff 
or his attorney, or where special bail is put in before any 
commissioner, the plaintiff may except thereto within 
twenty days next after the bail-piece is transmitted and 
notice thereof given as aforesaid ; and no exception to bail 
shall be admitted after the time herein-before limited. 

This rule adopts the practice of the courts. See also K. M., 8 
Anne, r. 2 (Q. B.) ; R. T., 26 & 27 Geo. 2 (Exch.) ; Goddard v. 
Jarvia, 1 Dowl. 278, 1 Chit. Arch. 748. 

As to giving notice of the exception to the defendant's attorney, 
see Oldham v. BurreU, 7 T. R. 26 ; R. v. Sheriff of Middlesex, 5 B. & 
C. 389. 

101. Affidavits of justification shall be deemed insuffi- 
cient unless they state that each person justifying is worth 
double the amount sworn to over and above what will pay 
his just debts, and over and above every other sum for 
which he is then bail, except when the sum sworn to 
exceeds 1,000/., when it shall be sufficient for the bail to 

justify in 1 ,000/. beyond the sum sworn to. 

This rule re-enacts, with alterations (shown by the words in 
italics, H. T., 2 Wm. 4, r. 19. See ante, notes to r. 98. 

102. It shall be sufficient, in all caaes, if notice of 
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justification of bail be given two days before the time of 
justification. 

This is a re-enactment of H. T., 2 Wm. 4, r. 16. It is appre- 
hended, that this rule does not affect r. 96, which only provides for 
the case of bail being justified at the time of putting them in. See 
Jones* i Bail^ 2 Dowl. 159. This rule applies to the case of added 
baU ; Peny'a Bail, 1 Dowl. 564. 

103. In all cases bail either to the action or in error 
shall be justiBed, when required, within four days after 
exception, before a judge at chambers, both in term and 
vacation. 

By H. T., 1 Vict. r. 2, it was provided, that special bail might be 
justified before a judge at chambers, both in term and in vacation. 

The time for justifying is the same as was fixed by former rules. 
See M. T., 1 Wm. 4, r. 16 (Exch.) ; H. T., 2 Wm. 4. r. 17. 

104. Bail, though rejected, shall be allowed to render 
the principal without entering into a fresh recognizance. 

This is a re-enactment of H. T., 2 Wm. 4, r. 20. 

105. Bail shall be at liberty to render the principal at 
any time during the last day for rendering, so as they 
make such render before the prison doors are closed for 
the night. 

This is a re-enactment of H. T., 2 Wm. 4, r. 22. 

106. On application by a defendant or his bail, or either 
of them, for an order to render a defendant to a county 
gaol, it shall be specified on whose behalf such apphcation 
shall be made, the state of the proceedings in the cause, 
for what amount the defendant was held to bail, and by 
the sheriff of what county he was arrested, which facts 
shall be stated in the order ; and that on such order being 
lodged with the gaoler of the county gaol in which such 
defendant was so arrested, the defendant may be rendered 
to his custody in discharge of the bail ; and that on such 
lodgment and render a notice thereof, and of the de- 
fendant's being actually in custody thereon, in writing, 
signed by the defendant or his bail, or either of them, or 
the attorney or agent of any or either of them, shall be 
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delivered to the plaintifTs attorney or agent, and thereupon 
the bail for the said defendant shall be wholly exonerated, 
without entering any exoneretur. 

This rule adopts for all the courts a rule of the Exchequer, M. T., 
1 Wm. 4, r. 12. And see 11 Geo. 4, and 1 Wm. 4, c. 70, s. 21. 

1 07. If a defendant shall be in custody of the gaoler of 
any county gaol by virtue of any process issued out of any 
of the said courts, he may be rendered in discharge of his 
bail in any action depending in the said court in like man^ 
ner as is last hereinbefore provided, and thereupon the bail 
shall be wholly exonerated without entering any exoneretur. 

This rule adopts for all the courts a rule of the Exchequer, M. T., 
1 Wm. 4, r. 13. 

108. Where the plaintiff proceeds by action on the re- 
cognizance of bail, the bail shall be at liberty to render 
their principal at any time within the space of eight days 
next after the service of the process upon them, but not at 
any later period ; and notice thereof given, the proceedings 
shall be stayed upon payment of the costs of the writ and 
service thereof only. 

This is a re-enactment of T. T., 3 Wm. 4, r. 3 ; but the time for 
rendering, which was fourteen days, is now reduced to eight. The 
word **upon** appears to have been omitted before "notice." In 
calculating the time, the intervening Sunday is reckoned ; Crest' 
toell V. Oreeitf 14 East, 537. The render of itself does not operate 
as a stay of proceedings, unless the costs of the writ and service 
thereof are paid ; Home v. Whitcomhe^ 6 Dowl. 328. 

109. Bail shall only be liable to the sum sworn to by 
the affidavit of debt and the costs of suit, not exceeding 
in the whole the amount of their recognizance. 

This is a re-enactment of H. T., 2 Wm. 4, r. 21. The ** amount 
of their recognizance" means the amount of the sum mentioned in 
each of their recognizances ; and therefore the bail are only liable 
for such amount, and not for the aggregate of the two recogni- 
zances ; Vansandau v. Noah, 2 Dowl. 767) 10 Bing. 329, S. C. ; and 
see Blaney Y.Holt, 5 B. & Ad. 241, 1 Chit. Arch. 780. 

110. To entitle bail to a stay of proceedings pending a 
writ of error, the application must be made before the time 
to surrender is out. 
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This is a re-enactment of H. T., 2 Wm. 4, r. 84. The wording of 
the rule is incorrect, and should have been *' pending ^proceedings 
in error/' as the writ of error is abolished by 15 & 16 Vict. c. 76, b. 
148. 

111. Whenever two or more notices of justification of 
bail shall have been given before the notice on which bail 
shall appear to justify, no bail shall be permitted to justify 
without first paying (or securing to the satisfaction of the 
plaintiff, his attorney or agent), the reasonable costs in- 
curred by such prior notices, although the names of the 
persons intended to justify, or any of them, may not have 
been changed, and whether the bail mentioned in any such 
prior notice shall not have appeared, or shall have been 
rejected. 

This rule adopts for all the courts a rule of the Queen's Bench 
(R. H. 1822, Q. B.) 

The rule does not extend to country bail ; 1 Chit. Arch. 763 ; and 
see cases there cited. 

EJECTMENT. 

112. No judgment in ejectment for want of appearance 
or defence (a), whether limited or otherwise, shall be 
signed without first filing an aflBdavit of the service of the 
writ, according to the Common Law Procedure Act, 
1852(6), and a copy thereof, or, where personal service 
has not been effected, without first obtaining a judge's 
order or a rule of court authorizing the signing such judg- 
ment ; which said rule or order, or a duplicate thereof, 
shall be filed together with a copy of the writ. 

(a) See 15 & 16 Vict. c. 76, s. 177, ante p. 92. 
\b) lb. 88. 17 and 28. 

113. Where a person not named in the writ in eject- 
ment has obtained leave of the court or a judge to appear 
and defend (a), he shall enter an appearance according to 
the Common Law Procedure Act, 1852 (6), entitled in the 
action against the party or parties named in the writ as 
defendant or defendants, and shall forthwith give notice of 
such appearance to the plaintifiTs attorney, or to the plain- 
tiff if he sues in person. 

(a) See 15 & 16 Vict. c. 76, s. 172. (6) lb. s. 31, ante p. 19. 
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114. If the plaintiff in ejectment appears at the trial, 
and the defendant does not appear, the defendant shall be 
taken to have admitted the plaintiffs title, and the verdict 
shall be entered for the plaintiff, without producing any 
evidence, and the plaintiff shall have judgment for his costs 
of suit as in other cases. 

See 15 & 16 Vict. C..76, s. 183, atU^ p. 94. 

CAUSES REMOVED FROM INFERIOR COURTS. 

1 15. Rules to appear in causes removed from inferior 
courts shall in all cases be a four-day rule, both in term 
and vacation. 

See 2 Chit. Arch. 990, Chit. Forms. 411. 

FoT forms of writs of execution on judgments of inferior courts 
removed to the superior courts, Bee post p. 216. 

116. In cases of removal of causes from inferior courts 
by habeas corpus, where bail is required to be put in on 
behalf of the defendant, the same practice shall be used, 
as near as may be, as in putting in bail to an ordinary 
action, and in the event of no bail being put in within 
eight days afler the habeas corpus allowed, a procedendo 
may issue. 

See 2 Chit. Arch. 1154, 1156. 

It may be useful to refer to two recent cases in the Queen's 
Bench. In Day v. Paupierre, 13 Q. B. 802, it was held, that in a 
cause removed from the Lord Mayor's Court, the plaintiff is 
entitled to an order for special bail, or a procedendo ; and this, 
even though the defendant is an executor; Bastoto v. Gant^ 21 L. J., 
Q. B. 377. 

117. If a cause be removed from an inferior court having 
jurisdiction of the cause, the costs in the court below shall 
be costs in the cause. 

PENAL ACTIONS, COMPOUNDING OF. 

118. Leave to compound a penal action shall not be 
given in cases where part of the penalty goes to the Crown, 
unless notice shall have been given to the proper officer ; 
but in other cases it may. 

This is a re-enactment of H. T., 2 Wm. 4, r. 99. 
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1 19. The rule for compounding any qui tarn action 
shall express therein that the defendant thereby under- 
takes to pay the sum for which the court has given him 
leave to compound such action. 

See R. E., 33 Geo. 3, r. 2. If the defendant do not afterwards 
pay the sum, an attachment will be granted against him ; 72. ▼. 
CUfton, 6 T. R. 267. 

120. When leave is given by the Court of Queen's 
Bench to compound a penal action, the Queen's half of 
the composition shall be paid into the hands of the Master 
of the Crown Office for the use of Her Majesty. 

See R. M., 7 Oeio. 3. In the other courts, the Queen's half of 
the composition is paid to the masters. (See Wood y. EUu, 2 W. 
Bl. 1154.) 

PAUPERS. ACTIONS BY. 

121. No person shall be admitted to sue in formS, pau- 
peris, unless the case laid before counsel for his opinion, 
and his opinion thereon, with an affidavit of the party or 
his attorney that the same case contains a full and true 
statement of all the material facts, to the best of his know- 
ledge and belief, shall be produced before the court or 
judg:e to whom application may be made (a) ; and no 
fees shall be payable by a pauper to his counsel and 
attorney, nor at the offices of the masters, or associates, or 
at the judp^es' chambers, or elsewhere, by reason of a 
verdict being found for such pauper exceeding five 
pounds (b), 

(a) The proyisions in the first part of this rule are new. 

Formerly, the counsel onl^ subscribed his opinion, that the 
plaintiff had good cause of action, at the foot of the petition. This 
petition, and an affidavit that the pauper was not worth 6/., were 
sufficient. See 2 Chit. Arch. 1122. 

It is questionable whether the pauper will still have to make an 
affidavit that he is not worth 61. in the world (except his wearing 
apparel, and the matter iii question in the cause), as such affidavit 
was required by R. H., 3 & 4 J. 2, and all former rules are 
annulled ; but it will be safer, till the point is decided, to make 
such an affidavit. 

(6) In Jamea v. Harris, 7 C. & P. 257, it was held, that if the 
plaintiff obtained a verdict for more than 5/., the officers should be 
paid their court fees. This was, however, doubted by Parke, B., in 
Goufferiheim v. Lane, 4 Dowl. 485, and overruled in Hoare v. Ccitp- 
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Mnd, 1 L. M. & P. 57, 19 L. J., Q. B. 150. S. C. This rule gives 
effect, it is apprehended, to the real intention of 11 Hen. 7, c. 12. 

By one of the proposed new rules for Trinity Term, 1853 (r. 28, 
p09t p. 284), ** a person admitted to sue in form& pauperis shall 
not be entitled to costs, unless by order of the court or a judge." 

122. Where a pauper omits to proceed to trial, pur- 
suant to notice, he may be called upon by a rule to show 
cause why he should not pay costs, though he has not 
been dispaupered (a), and why all further proceedings 
should not be stayed until such costs shall be paid {b). 

This is a re-enactment of H. T., 2 Wm. 4, r. 110. The words in 
italics are new. 

(a) A pauper has been made to pay costs, where he withdrew 
his record because he was not prepared with a necessary docu- 
ment; Doe d. Lindsay v. Edwards, 2 Dowl. 471 ; or on the ground 
of its requiring amendment ; Thompson t. Hornby, 9 Q. B. 978. 

(6) See Doe d. Evafu y. Edwards, 2 Dowl. 572, where Patteson, J. 
renised to make the payment of the costs, occasioned by two 
defaults to proceed to trial, a condition precedent to proceeding to 
trial. 

PRISONERS, AND PROCEEDINGS AGAINST. 

123. Every rule or order of a judge directing the dis- 
charge of a defendant out of custody upon special bail 
being put in and perfected shall also direct a supersedeas 
to issue forthwith where defendant is in a county gaol. 

This rule adopts for all the courts a rule of the Common Pleas 
(H. T., 1 Vict., 4 B. N. C. 366). See for the former practice, 1 Chit. 
Arch. 773. 

124. The plaintiff shall proceed to trial, or final judg- 
ment, against a prisoner in the term next after issue is 
joined, or at the sittings or assizes next after such term, 
unless the court or a judge shall otherwise order (a), and 
shall cause the defendant to be charged in execution 
within the term next (Jb), after such trial or judgment. 

' This rule re-enacts, with alterations (as shown by the words in 
italics), H. T., 2 Wm. 4, r. 85. The rule only applies where the 
defendant is a prisoner at the sidt of the plaintiff; HaU y. WeatherdU, 
2 Scott, N. R. 196. 

** Final judgment " means a final judgment without a trial. See 
Beaton y. Whitaker, 4 East, 349 ; Wriglesworth y. Wright, 13 East, 
167. 



190 New Rules—Hilary Term, 1853. 

Ab to other cases upon this rule, and the time and mode of 
charging in execution, see 2 Chit. Arch. 1057 — 1060. 

(a) Formerly, ** within three terms inclusiye after declaration." 
(6) Formerly, "within two terms inclusive after such trial or 
juQgment, of which the term in or after which the trial was had 
shall be reckoned one." 

125. The keeper of the Queen's Prison shall present to 
the judges of the courts in their respective chambers at 
Westminster, within the first four days of every term, a 
list of all such prisoners as are supersedeable, showing* as 
to what actions and on what account they are so, and as 
to what actions (if any) they still remain not supersede- 
able. 

This is a re-enactment of H. T., 2 Wm. 4, r. 86. 

126. If, by reason of any writ of error, special order 
of the court, agreement of parties, or other special matter, 
any person detained in the actual custody of the keeper 
of the Queen's Prison be not entitled to a supersedeas or 
discharge for want of proceeding to trial or judgment, or 
charging in execution, within the times prescribed, then 
and in every such case the plaintiff or plaintiffs at whose 
suit such prisoner shall be so detained in custody shall 
with all convenient speed give notice in writing (a) of 
such writ of error, special order, agreement, or other 
special matter, to the keeper, upon pain of losing the 
right to detain such prisoner in custody by reason of such 
special matter ; and the keeper shall forthwith after the 
receipt of such notice cause the matter thereof to be 
entered in the books of the prison, and shall also present 
to the judges of the respective courts, from time to time, 
a list of the prisoners to whom such special matter shall 
relate, showing such special matter, together with the 
list of the prisoners supersedeable. 

This is a re-enactment of H. T., 1 Wm. 4, r. 87. The language 
of the rule is not quite correct, and "proceedings in error" 
should be substituted for " writ of error." See 15 & 16 Vict., c. 76, 
s. 148. 

(a) See Chit. Forms, 487. 

127. All prisoners who have been or shall be in the 
custody of the keeper for the space of one calendar month 
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after they are supersedeable, although not superseded, 
shall be forthwith discharged out of the Queen's Prison 
as to all such actions in which they have been or shall 
be supersedeable. 

This is a re-enactment of H. T., 1 Wm. 4, r. 88. See RiMtwm v. 
CreasweU, 2 M. & W. 410. 

128. After notice given to any plaintiff by a prisoner 
of his intention to apply for his discharge under any act 
for the relief of insolvent debtors, no such prisoner shall 
be superseded or discharged out of custody at the suit of 
such plaintiff, by reason of such plaintiff's forbearing to 
proceed against him according to the rules and practice 
of the courts from the time of such notice given, until 
some rule or order shall be made in the cause in that 
behalf. 

This rule adopts for all the courts a rule of the Queen's Bench ; 
B. £., 3 Geo. 4 (5 B. & Aid. 799). There was a similar rule in the 
Common Pleas ; R. M., 3 Geo. 4 (C. P). See also 1 & 2 Vict., c. 110, 
8. 41 ; and Buzzard t. Bousfield, 4 M. & W. 368. 

129. A rule or order for the discharge of a prisoner who 
has been detained in execution a year for a sum under 
twenty pounds may be made absolute in the first instance, 
on an affidavit of notice given ten days before the in- 
tended application, which notice may be given before the 
year expires. 

This is a re-enactment of H. T., 2 Wm. 4, r. 90, except that the 
word **8um** is substituted for the word "debt,** See for form of 
notice, Chit. Porms, 493. 

The notice must be ten clear days before the day first mentioned 
as that on which the motion is to be made ; Bolton v. Allen^ 1 Dowl. 
K. S. 309. It should be served on the plaintiff himself; Johnson t. 
RoutledgBy 6 Dowl. 579 ; or on one plaintiff, if more than one in the 
action ; Harris v. Turtle, 8 M. & W. 258. If not served on the 
plaintiff, a rule nisif to be served on the plaintiff, may be granted ; 
Johnson t. Bxmtkdge^ ubi suprd. See 2 Chit. Arch. 1069. 

SHERIFFS ; RULES TO RETURN WRITS, OR BRING 

IN THE BODY. 

130. All rules upon the sheriffs of London and Middle- 
sex to return writs or to bring in the bodies of defendants 
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shall be four-day rules, and upon other sheriffs eight-day 
rules* 

The times fixed in this mle axe the same as those fixed by R. T., 

6 Geo. 3, lai the sherifb of London and Middlesex, and by M. T^ 

7 Wm. 4, for other shexifis, to letnxn wxits, or bring in the bodies 
of defendants. 

131. When the rule to return a writ expires in vacation, 
the sheriff shall file the writ at the expiration of the rule, 
or as soon after as the ofiice shall be open ; and the 
officer with whom it is filed shall ind6rse the day and 
hour when it was filed. 

This rule re-enacts H. T., 2 Wm. 4, rr. 11 and 12. The filing of 
record does not affirm the existence of a Yoid writ ; Jones y. WiJ- 
lianu, 8 M. & W. 349, per Parke, B. 

132. No judge's order shall issue for the return of any 
writ, or to bring in the body of a defendant, but a side 
bar rule shall issue for that purpose in vacation as in 
term, which shall be of the same force and effect as side 
bar rules made for that purpose in term. 

See ante r. 00, as to bringing in the body of a defendant. For- 
merly, in both cases, a side bar rule was obtained in term, and a 
judge's order in vacation. This practice was ordered by 2 W. 4, 
c. 39, 8. 15 ; but that section of the statute must be considered as 
repealed for the future, so far as regards the issuing judge's orders 
in vacation. 

As to the mode of obtaining the rule and serving it, see 1 Chit. 
Arch. 553. 

133. In case a rule shall issue in vacation for the return 
of any writ of capias, ca. sa., fi. fa., elegit, habere facias 
possessionem, venditioni exponas, or other writ of execu- 
tion, and such rule shall have been duly served, but 
obedience shall not have been paid thereto, an attach- 
ment shall issue for disobedience of such rule, whether 
the thing required by such rule shall or shall not have 
been done in the meantime. 

This is a re-enactment (with the alterations rendered necessary 
by the last rule) of M. T., 3 Wm. 4, 13. See 1 Chit. Arch. 569— 
561. 

134. Where any sheriff, before his going out of office. 
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shall arrest any defendant and take a bail bond and make 
return of cepi corpus, he shall and may within the time 
allowed by law be called upon to bring in the body by a 
rule for that purpose, notwithstanding he may be out of 
office before such rule shall be granted. 

This is a re-enactment of a rule of the Queen's Bench (T. T., 
31 Geo. 3, 4 T. R. 379). Such rule should be addressed to the 
" late sheriff." See R, v. Sheriff of Cornwall, 7 Dowl. 600. 

IRREGULARITY. 

135. No application to set aside process or proceedings 
for irregularity shall be allowed unless made within a 
reasonable time, nor if the party applying has taken a 
fresh step after knowledge of the irregularity. 

This is a re-enactment of H. T., 2 W. 4, r. 33. It would be far 
beyond the limits of this work to set out the cases upon this rule ; 
it must suffice to refer to 2 Chit. Arch. 1271 — 1278. 

136. Where a summons is obtained to set aside pro- 
ceedings, for irregularity, the several objections intended 
to be insisted upon shall be stated therein. 

This is a new rule, confirming the practice that has obtained 
for some time by direction of the judges. It seems, that the party 
will not be allowed to go into any matter not specified. 

137. In all cases where a rule is obtained to show 
cause why proceedings should not be set aside for irre- 
gularity with costs, and such rule is afterwards discharged 
generally without any special direction upon the matter 
of costs, it is to be understood as discharged with costs. 

This was formerly provided for in the Queen's Bench by R. M., 
37 Geo. 3 (7 T. R. 82), but there was no such rule in the other 
courts, and an express application for costs had to be made. The 
practice will now be imiform in all the courts. 

When' a rule is not moved with costs, and no cause is shown, 
it is made absolute without costs ; but if cause is shown, the 
court will exercise their own discretion as to the costs, on making 
the rule absolute or discharging it. 

APFIDAVrrS. 

138. The addition and true place of abode of every 
person making an affidavit shall be inserted therein. 

K 
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See for prior rules, R. M., 16 C. 2 (Q. B.), and H. T., 2 Wm. 4, 
r. 5 ; which latter rule only provided in terms, " that the addition 
of every person making an affidavit shall be inserted therein." 
Under this latter rule, however, it was held that the true place of 
abode of the deponent had to be stated, and his rank or degree ; 
DanieU v. May, 6 Dowl. 83 ; Winch v. WiUiams, 21 L. J., C. P. 
216. As to what is a sufficient description, see 2 Chit. Arch. 1451. 

A defect in complying with the rule is, it seems, a mere irre- 
gularitv, and therefore application must be made within the time 
ordered by R. H., 16 Yict., r. 135 ; Seymour v. Maddox, 15 Jur. 
629, B. C. 

This rule does not extend to affidavits made by parties in the 
cause, whether plaintiff or defendants, if they describe themselves 
as such ; Shirer v. Walker, 2 M. & Gr. 917, 3 Scott, N. R. 235, 
S. C; Angel v. lAfor, 6 M. & W. 163. 

139. In 9^ery affidavit made by two or more deponents, 
the names of the several persons making such affidavit 
shall be written in the jurat. 

This is a re-enactment of R.M., 37 Geo. 3, r. 1, made in the 
Queen's Bench. A similar rule was made in the Exchequer, T. T., 
1 Geo. 4 ; and a similar practice obtained in the Common Fleas. 
See Houlden v. Faasen, 3 M. & P., 559 ; Pardoe v. TerriU, 5 M. & 
Gr. 291. 

140. No affidavit shall be read or made use of in any 
matter depending in court in the jurat of which there 
shall be any interlineation or erasure. 

This was formerly provided for by M. T., 37 Geo. 3, Q. B. (7 
T. R. 82), and R. T., 1 Geo. 4, Exch. (8 Price, 501.) 

A line drawn through two words, leaving them legible, is an 
erasure {WilUams v. Clough, 1 A. & E. 376) ; so, striking out a 
date, ana inserting a right one ; Chambers v. Barnard, 9 Sowl. 
557. Writing one figure over another is not within the rule; 
Jacob V. Hungate, 3 Dowl. 456 ; and see 2 Chit. Arch. 1455. An 
erasure over the jurat does not vitiate it ; Atkinson v. Thompson^ 
2 Chit. Rep. 19. 

It maybe useful to refer to a late case, in which it was held, that 
there is no inflexible practice to discharge a rule with costs in all 
cases where it has been drawn up upon reading an affidavit with 
a defective jurat ; Lloyd, In re, 15 Q. B. 682. 

141. Where any affidavit is sworn before any judge*or 
any commissioner by any person who from his or her 
signature appears to be illiterate, the judge's clerk or 
commissioner taking such affidavit shall certify or state 
in the jurat that the affidavit was read in his presence to 
the party making the same, and that such party seenied 
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perfectly to understand the same, and also that the said 
party wrote his or her mark or signature in the presence of 
the judge's clerk or commissioner taking the said affidavit. 

This was formerly provided for by R. E., 31 Geo. 3, Q. B. (4 
T.R. 284), andR.T., 1 Geo. 4, Exch. (8 Price 601). The rule in 
the Queen's Bench in terms only applied to commissioners, though 
in practice it was extended to affidavits sworn before a judge, or 
in court ; Haynea v. Powell, 3 Dowl. 599 ; and see Wilson v. 
Blakey, 9 Dowl. 362, Chit. Forms, 203. 

142. No affidavit of the service of process shall be 
deemed sufficient if sworn before the plaintiff's own 
attorney or his clerk. 

This is a re-enactment of H. T., 2 Wm. 4, r. 3. 

143. Where an agent in town, or an attorney in the 
country, is the attorney on the record, an affidavit sworn 
before the attorney in the country shall not be received; 
and an affidavit sworn before an attorney's clerk shall not 
be received in cases where it would not be receivable if 
sworn before the attorney himself; but this rule shall not 
extend to affidavits to hold to bail. 

This is a re-enactment of H. T., 2 Wm. 4, r. 6. The rule does 
not apply to proceedings on the crown side of the court of Queen's 
Bench ; R. v. Mizen, 1 Dowl. N. S. 866. 

An affidavit cannot be used in support of an application to the 
court, if it be sworn before a commissioner who is acting in the 
matter as attorney for the applicant, though there be no action 
pending, and no attorney on the record ; Gray, In re, 21 L J., 
Q. B. 380. 

144. An affidavit sworn before a judge of any of the 
courts shall be received in the court to which such judge 
belongs, though not entitled of that court, but not in any 
other court unless entitled of the court in which it is to 
be used. 

This is a re-enactment of H. T., 2 Wm. 4, r. 4. 
As to affidavits sworn before commissioners, see Perse v. - 
Brouming, 1 M. & W. 362 ; White v. Irving, 2 M. & W. 127. 

145. Where a special time is limited for filing affida- 
vits, no affidavit filed after that time shall be made use 
of in court or before the master, unless by leave of a 
court or a judge. 
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See R. M., 36 Geo. 3. If an affidavit was so filed, it seems that 
a special motion was required to be made before the tipie for show^- 
ing cause arrived, for leave to file the affidavits nunc pro tunc ; 
Hoary, Hill, 1 Chit. Rep. 27, and see Re Mackay, 1 D. & L. 206 ; 
Pryor v. Swaine, 2 D. & L. 37. 

146. No rule which the court has granted upon the 
foundation of any affidavit shall be of any force unless 
such affidavit shall have been actually made before such 
rule was moved for, and produced in court at the time of 
making the motion. 

See R. H., 36 Geo. 3, Q. B., and 2 Chit. Arch. 1412. 

In a recent case it was held, that it is a good preliminary objec- 
tion, on showing cause against a rule to rescind a judge's order, 
that the affidavits, on which the order was made, have not been 
brought before the Court ; Pococky, Pickering, 21 L. J., Q. B. 365. 

147. All affidavits used before a judge out of court 
shall be filed with the masters of the said courts, and be 
alphabetically indexed ; and such affidavits shall be de- 
livered to the masters of the respective courts, in order 
to be filed ten days next after that on which the matter 
is disposed of. 

The former role of H. T., 1 Yict., provided for the filing of 
affidavits read before a judge or before a master, and directed that 
such affidavits were to be delivered to the masters, in order to be 
filed four times in the year, that is to say, the last day of each 
term. See 2 Chit. Arch. 1458. 

148. No commission for taking affidavits shall be 
issued to any person practising as a conveyancer, unless 
such person be also an attorney or solicitor of one of the 
courts at Westminster; and no such commission shall 
issue without an affidavit made by the person intended to 
be named therein, that he is not and does not intend to 
become a practising conveyancer, or that he is an attorney 
or solicitor duly enrolled in one of the said courts, and 
hath taken out his certificate for the current year. 

This was provided for in the Queen's Bench by R. H., 3 & 4 
Geo. 4 (1 B. & C. 288) ; and by R. E., 4 Geo. 4 (ib, 666), it was 
ordered that attornies in counties palatine were to be comprised 
within the said role of R. H., 3 & 4 Geo. 4. This latter rule has 
not been re-enacted, but, it is apprehended, that the same practice 
will be continued. 
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RULES, SUMMONSES. AND ORDERS. 

149. Every rule of court ^hall be dated the day of the 
week, month, and year on which the same is drawn up, 
without reference to any other time or date. 

This rule supersedes H. T., 1 Vict., r. 4, by which it was 
ordered that every rule delivered out in vacation should be dated 
the day of the month and week on which it was delivered out, 
but should be entitled of the term immediately preceding such 
vacation. 

150. Side bar rules may be obtained on the last as 
well as on other days in term. 

This is a re-enactment of H. T., 2 Wm. 4, r. 96. 

151. A rule may be enlarged, if the court think fit, 
without notice. 

This is a re-enactment of H. T., 2 Wm. 4, r. 97. 

152. All enlarged rules shall be drawn up for the first 
day in the ensuing term, unless otherwise ordered by the 
court. 

The practice as to this in the Queen's Bench was formerly regu- 
lated by M. T., 4 Vict., which abolished the peremptory paper, 
and ordered that all enlarged rules should be drawn up for the 
first and other days in the next term, in the order in which they 
were enlarged, and in such number for each day as the masters 
should see fit. 

In the Exchequer and Common Pleas the enlarged rules were 
put into the peremptory paper, and disposed of in order on the 
first and following days of the next term. 

153. It shall not be necessary to issue more than one 
summons for attendance before a judge, upon the same 
matter, and the party taking' out such summons shall be 
entitled to an order on the return thereof, unless cause 
is shown to the contrary. 

Pormerly, by T. T., 1 Wm. 4, r. 9, two summonses were neces- 
sary, and the party was entitled to an order on the return of the 
second summons, unless cause was shown to the contrary ; and 
the practice was to make an afiidavit of the service of the two 
summonses and attendances. As to when a summons is a stay of 
proceedings, see 2 Chit. Arch. 1435. 

154. An attendance on a summons, or on an appoint- 
ment before a mastery for half an hour next immediately 
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following the return thereof shall be deemed a sufficient 
attendance. 

This is a re-enactment of a rule of the Queen's Bench, R. T., 
35 Geo. 3 (6 T. R. 402). The words in italics are new. 
As to appointment before master, Bee post r. 172. 

155. All written consents upon which orders for sign- 
ing judgments are obtained shall be preserved in the 
chambers of the judges of the respective courts. 

This and the two following rules adopt the orders promulgated 
by the judges on the 12th June, 1845. See 2 Chit. Arch. 877. 
The consent mentioned in rule 157 resembles a cognovit, but is 
not one, and does not require a stamp, nor to be attested according 
to the provisions of 1 & 2 Vict., cap. 110, sec. 9 ; Bray v. Manson^ 
8 M. & W. 668 ; Baker v. Flower, 8 M. & W. 670. 

In a recent case it was held, that a judge's order made by con- 
sent for immediate judgment and execution is a ** judgment by 
confession ** within 6 Geo. 4, cap. 16, sec. 108 ; Andrews v. JOiggs^ 
4 Exch. Rep. 827, 20 L. J., Exch. 127, S. C. ; and see BeU v. 
Bidgood, 8 C. B. 763. 

156. In actions where the defendant has appeared by 
attorney no such order shall be made unless the consent 
of the defendant be given by his attorney or agent. 

157. Where the defendant has not appeared or has 
appeared in person, no such order shall be made unless 
the defendant attends the judge, and gives his consent in 
person, or unless his written consent be attested by an 
attorney acting on his behalf; except in a case where 
the defendant is a barrister, conveyancer, special pleader, 
or attorney. 

See antCy note to rule 155. 

158. Where a judge's order is made during vacation , 
it shall not be made a rule of court before the next term. 

Formerly, in the Queen's Bench and Exchequer, such order 
could not have been made a rule of court till the following term 
{R. V. Price, 2 Dowl. 233) ; but this seems to have been otherwise 
in the Common Pleas, and such orders might have been made 
rules of court as of the preceding term. See Badman v. Pugh, 
2 Dowl. N. S. 912. 

159. When a judge's order or order of nisi prius is 
made a rule of court, it shall be a part of the rule that 
the costs of making the order a rule of court shall be 
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paid by the party against whom the order is made, pro- 
vided an affidavit be made and filed that the order has 
been served on the party, his attorney or agent (a), and 
disobeyed (5). 

This is a re-enactment of R.T., 3 Vict. The words in italics 
are new. It seems 'as yet doubtfiil, whe^er the rule for making 
the order a rule of court is absolute in the first instance ; 2 Chit. 
Arch. 1441 ; and see Spicer v. Bond, 2 Dowl. N. S. 955. 

(a) Before this rule it had been held, that service on the town 
agent of a country attorney was good service; Thompson v. 
BiUing, 11 M. & W. 361, 2 Dowl., N. S. 824, S. C. 

(6) In a late case, the court, upon an affidavit showing that 
there had been no disobedience, rescinded so much of the rule as 
related to the costs, although no demand of them had been made ; 
Farrant, In re, 21 L. J., Q. B. 272. 

160. Rules to show cause shall be no stay of proceed- 
ings unless two days' notice of the motion shall have been 
served on the opposite party, except in the cases of rules 
for new trials, or to enter verdict or nonsuit, motion in 
arrest of judgment, or for judgment non obstante vere- 
dicto, to set aside award or annuity deed, or to enter a 
suggestion, or by the special direction of the court. 

NOTICES, SERVICE OF, AND OF RULES, PLEADINGS, 

&c. 

161. All notices required by these rules, or by the 
practice of the court, shall be in writing. 

162. Where the residence of a defendant is unknown, 
rules, notices, and other proceedings may be stuck up 
in the office, but not without previous leave of the court 
or a judge. 

This is an extension of H. T., 2 Wm. 4, r. 49, which was con- 
fined to notice of declaration. Before this rule, the court would, 
on an affidavit showing the necessity for it, make it part of the 
rule nUi that it should be served in a particular way, as by leaving 
a copy of it at some place, or sticking it up in the office. See 2 
Chit. Arch. 1418. An affidavit that the attorney's residence is 
unknown was insufficient ; Wright v. Gardner, 3 Dowl. 657. 
The ^^ residence" meant in the rule is the present residence, and if 
the defendant changes his residence after action brought, it is 
not regular to leave notices, &c. at his former residence, without 
leave of the court or a judge ; Trotighton v. Craven, 3 Dowl, 436 ; 
and see Layton v. Mason, 6 Dowl. 275. 
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163. It shall not be necessary to the regular service of 
a rule or order, that the original rule or order should be 
shown, unless sight thereof be demanded, except in cases 
of attachment. 

This is a re-enactment of H. T., 2 Wm. 4, r. 51. The words in 
italics are new. 

164. Service of pleadings, notices, summonses, orders, 
rules, and other proceedings, shall be made before seven 
o'clock, p. M. If made after that hour, the service shall 
be deemed as made on the following day. 

By H. T., 2 Wm. 4, r. 60, " Service of rules, and orders, and 
notices, if made before nine at night, shall be deemed good, but 
not if made after that hour." The latter part of this riile settles 
a doubt which had arisen upon the construction of the former 
rule, whether a service made after the time would be absolutely 
bad. See 1 Chit. Arch. 80. 

165. The masters of the several courts shall cause to 
be kept an alphabetical book at their offices, to be there 
inspected by any attorney or his clerk, without fee or 
reward : — and every attorney practising in the said courts, 
and residing within ten miles of the General Post Office, 
shall enter in such book (in alphabetical order) his name 
and place of business (a), or some other proper place, 
within three miles of the said post office (b) where he 
may be served with pleadings, notices, summonses, orders, 
rules, and other proceedings ; and as often as any such 
attorney shall change his place of business, or the place 
where he may be so served as aforesaid, he shall make 
the like entry thereof in the said book ; and all pleadings, 
notices, summonses, orders, rules, and other proceedings 
which do not require a personal service shall be deemed 
sufficiently served on such attorney if a copy thereof shall 
be left at the place lastly entered in such book with any 
person resident at or belonging to such place ; and if 
any such attorney shall neglect to make such entry, the 
fixing up of any notice, or the copy of any pleadings, 
notice, summons, order, rule, or other proceeding, for 
such attorney, in the masters' offices, shall be deemed a 
sufficient notice. 
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This was formerly provided for in the Exchequer/ by M. T., 

1 Wm. 4, r. 8 ; and in the Queen's Bench by K. H.» 8 Geo. 3, a 
similar book was ordered to be kept ; but there does not seem to 
have been any such rule in the Common Pleas. 

R Formerly, " place of abode." 
Formerly, *' or some other place in London, Westminster, or 
orough oif Southwark, or within one mile of the office of the 
clerk of the pleas in the Exchequer." See Blackburn v. Petity 

2 Dowl. 293. 

166. In all cases where a party sues or defends in 
person, he shall, upon issuing any writ of summons or 
other proceeding or entering an appearance, enter in a 
book to be kept for that purpose at the master's office 
an address within three miles from the General Post 
Office at which all pleadings, notices, summonses, orders, 
rules, or other proceedings not requiring personal service 
shall be left ; and if such address shall not be entered in 
the said book, or if such address shall be more than three 
miles from the General Post Office, then the opposite 
party shall be at liberty to proceed by sticking up all 
pleadings, notices, summonses, orders, rules, or other 
proceedings in the master's office without the necessity 
of any further service. 

167. In aU cases where a plaintiff shall have sued out 
a writ in person, or a defendant shall have appeared in 
person, and either party shall by an attorney of the court 
have given notice in writing to the opposite party, or the 
attorney or agent of such party, of such attorney being 
authorized to act as attorney for the party on whose 
behalf such notice is given, all pleadings, notices, sum- 
monses, orders, rules, and other proceedings which accord- 
ing to the practice of the courts are to be delivered to or 
served upon the party on whose behalf such notice is 
given shsdl thereafter be delivered to or served upon such 
attorney. 

There was a somewhat similar rule to this in the Exchequer, 
See M. T., 1 Wm. 4, r. 9. 

ATTACHMENT. 

168. Rules for attachments shall be absolute in the 
first instance in the two following cases only ; viz,, first, 

k2 
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for nonpayment of costs on a'master*s allocatur; secondly, 
against a sheriff for not obeying a rule to return a writ 
or to bring in the body. 

See R» T., 17 Geo. 3 ; 12. v. JohMon^ 5 Q. B. 335. Formerly, it 
seems there were one or two cases in which such rule would be 
made absolute in the first instance, viz., where the rule disobeyed 
was in the alternatiye (see Ex parte Grants 3 Dowl. 320, per 
Patteson, J.) ; and against an attorney who had received money, 
and disobeyed a rule ordering him to pay it over ; Ex parte Burginy 
1 Dowl. N. S. 292 ; and see King v. Pricey 1 Price, 341. 

It may be useful to refer to a late case, where it was held that 
a demand of the amount of the allocatur is sufficient, although no 
sum is named, nor the place where the demand was made, stated 
in the affidavit ; Newton v. Londonj Brighton, and South Coast 
Rail., 7 D. & L. 328, B. C. 



AWABDS AND ANNUITIES. 

169. Where a rule to show cause is obtained to set 
aside an award or an annuity, the several objections 
thereto intended to be insisted upon at the time of moving 
to make such rule absolute shall be stated in the rule to 
show cause. 

A similar rule of R. E., 2 Geo. 4 (Q. B.), was adopted in the 
Exchequer (Smith v. Briscoe, 11 Price, 51) ; and there was a similar 
rule in the Common Pleas, M. T., 10 Oeo. 4. 

It is not sufficient to state a general head of objection (see 
Boodle V Davies, 4 N. & M. 788, 3 Ad. & E. 207, S. C. ; Gray v. 
Leaf, 8 Dowl. 654) ; but the affidavits, on which the rule is ob- 
tained, may be looked into, to explain the objection. See Rawe^ 
thorn Y. Arnold, 6 B. & C. 629 ; Dunn v. Warlters, 1 Dowl. N. S. 
629, per Aldereon, B. 

170. Costs may be taxed on an award, notwithstanding 
the time for setting aside the award has not elapsed. 

A distinction had been made in the Common Pleas as to the 
taxation of these costs, between the cases, where the reference is 
made by order of nisi prius, and the costs are to abide the event, 
and where the reference is made by agreement only. In the 
former case it was held, that the costs could not be taxed till the 
time for setting aside the award had elapsed, because, till then, 
judgment could not be signed; Jones v. Ives, 1 L. M. & P. 689, 
10 C.B. 429, S. C. ; and see Hare v. Fleay, 2 L. M. & P., 392, 
20 L. J., C. P. 249, S. C. ; Little v. Newton, 1 M. & Gr. 976. 
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MISCELLANEOUS. 

171. On a reference to the master to ascertain the 
amount for which final judgment is to be signed, the 
master's certificate shall be filed in the office when judg- 
ment is signed. 

172. On every appointment made by the master, the 
party on whom the same shall be served shall attend such 
appointment without waiting for a second, or in default 
thereof, the master may proceed ex parte on the first 
appointment. 

This is a re-enactment of R. H., 32 Geo. 3 (4 T. R. 580), Q. B., 
except that the former rule ordered that " the master shiall pro- 
ceed," &c. 

See ante r. 154, as to what is sufficient attendance. 

173. The masters' offices in the several courts shall be 
open in term time, from eleven o'clock in the forenoon 
till five o'clock in the afternoon, and not in the evening ; 
and in the vacation, from eleven o'clock in the forenoon 
till three o'clock in the afternoon, except between the 
10th day of August and the 24th day of October, when they 
are to be open from eleven in the morning till two in the 
afternoon (a), and except on Good Friday, Easter Eve, 
Monday and Tuesday in Easter week, Christmas Day, 
and the three following days, and such of the four follow- 
ing days as may not fall in the time of term, but not 
otherwise, namely, the Queen's birthday, the Queen's ac- 
cession, Whit Monday, and Whit Tuesday, when the 
offices shall be closed (5). 

(a) This rule adopts the times fixed by rules, in all the courts, of 
T. T.. 7 Wm. 4. 

(b) These holidays, &c. were fixed by 3 & 4 Wm. 4, c. 42, s. 43, 
andH.T., 6Wm.4. 

174. In all cases in which any particular number of 
days, not expressed to be clear days, is prescribed by the 
rules or practice of the courts, the same shall be reckoned 
exclusively of the first day, and inclusively of the last 
day, unless the last day shall happen to fall on a Sunday, 
Christmas Day, Good Friday, or a day appointed for a 
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public fast or thanksgiving, in which case the time sball 
be reckoned exclusively of that day also. 

This is a re-enactment of H. T., 2 Wm. 4, r. viii. See 1 Chit. 
Arch. 130, 131. 

175. The days between Thursday next before, and the 
Wednesday next ader Easter Day, and Christmas Day 
and the three following days shall not be reckoned or 
included in any rules, notices, or other proceedings, 
except notices of trial or notices of inquiry. 

This is a re-enactment of E. T., 2 Wm. 4, r. 1. The words in 
italics are new. The rule extends to pleadings and all proceedings, 
with the two exceptions mentioned in the rule ; Harrison v. Taity 
4 B. N. C. 443, 6 Dowl. 611, S. C. , 

176. In all causes in which there have been no pro- 
ceedings for one year from the last proceeding had, the 
party, whether plaintiff or defendant, who desires to pro- 
ceed shall give a calendar month's notice to the other 
party of his intention to proceed (o). The summons of 
a judge, if no order be made thereupon, shall not be 
deemed a proceeding within this rule (b). Notice' of 
trial, though afterwards countermanded, shall be deemed 
a proceeding within it (c). 

(a) Formerly, by rules in the different courts (see R. M., 4 Anne ; 
R. M., 5 & 6 Geo. 2, Q. B. ; R. E., 13 Geo. 2, C. P.), where no step 
had been taken for four terms (exclusive of the term in which the 
last proceeding was had, if such proceeding was had in term), a 
term 8 notice had to be given by the party desiring to proceed ; 
1 Chit. Arch. 132. 

This notice will not be necessary if the proceedings were stayed 
by injunction {Hayley v. Riley^ 1 Dougl. 71), or if the delay has 
taken place at the defendant's request ; Evans v. Davies, 3 Dowl. 
786 ; and see Knight v. Gaunt, 20 Law Times, 239, 240, Q.B. 

(6) This was ordered formerly by R. E., 13 Geo. 2, C. P. 

(c.) Ibid. 

FORMS OF PROCEEDINGS. 

The forms of proceedings contained in the schedule 
hereunder may be used in the cases to which they are 
applicable, with such alterations as the nature of the 
action, the description of the court in which the action 
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is depending, the character of the parties, or the circum- 
stances of the case may render necessary ; but any vari- 
ance therefrom, not being in matter of substance, shall 
not affect their validity or regularity. 

SCHEDULE. 

1. — Form of an Issue in General. 

In the Queen's Bench [or ** Common Pleas," or " Ex- 
chequer of Pleas," as the case may he'\. 

The day of , in the year of our 

Lord 18 (date of declaration). 

{The Venue,) — A. B. by P. A. his attorney [or "in 
person," as the case may be, and as in the declaration,] 
sues C. D., who has been summoned to answer the said 
A. B. by virtue of a writ issued on the day of 

, in the year of our Lord , (the date of 

the first writ) out of her Majesty's Court of Queen's Bench, 
[or '* Common Pleas," or " Exchequer of Pleas," as the 
case may 6c,] For, [&c. Copy the declaration from these 
words to the end, and all the pleadings, with their dates, 
writing each plea or pleading in a separate paragraph, 
and numbering the same as in the pleading delivered, and 
conclude thus ;] Therefore let a jury come, &c. 

2. — Form or a Nisi Prius Record. 

The Nisi Prius record will be a copy of the issue as 
delivered in the action. It must be engrossed on parch- 
ment, and a more convenient shape than that heretofore 
in use must be adopted, 

3. — Form or a Postea on a Verdict for Plaintiff on all 
the Issues where the Cause is tried in London or Mid- 
dlesex, and where the Defendant appears at the Trial. 

Afterwards on the day of , a. d. , 

(the first day of the sittings) at the Guildhall of the City 
of London [or ** at Westminster Hall, in the county of 
Middlesex,"] before the Right Honourable John Lord 
Campbell, her Majesty's Chief Justice assigned to hold 
pleas in the court of our lady the Queen before the Queen 
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herself, [or if in the Common Pleas " before the Right 
Honourable Sir John Jervis, knight, her Majesty's 
Chief Justice assigned to hold pleas in her Majesty's 
Court of the Bench," or in the Exchequer *' before the 
Right Honourable Sir Frederick Pollock, knight. Chief 
Baron of her Majesty's Court of Exchequer,"] come the 
parties within mentioned by their respective attomies 
within mentioned, and a jury of the within county \pr 
'*city"] being summoned, also come, who, being sworn 
to try the matters in question between the said parties 
upon their oath, say that, [&c. state the affirmative or 
negative of the issue as it is found for the plaintiffs and 
in the terms adopted in the pleading.] [If there be several 
issues joined and tried , then sag ** as to the first issue 
within joined upon their oath say that," (&c. state the 
affirmative or negative of the issue as found for plaintiff,) 
*' and as to the second issue within joined, the jury afore- 
said upon their oath say that," (&c. so proceed to state 
the finding of the jury on all the issues.)] [Conclude 
with an assessment of the damages thus :] And they 
assess the damages of the plaintiff on occasion of the 
premises within complained of by him, over and above 
his costs of suit, to £ , and for those costs to 

40*. Therefore, &c. 

4. — ^The Like, where the Cause is tried at the Assizes. 

Afterwards, on the day of a. d. , 

{the commission day of the assizes), at in the 

county [or "city"] of , before Sir 

knight, and Sir knight, justices of our said lady 

the Queen, assigned to take the assizes in and for the 
within county [or ** city and county," or " town and 
county," as the case may be], come the parties within 
mentioned by their respective attomies within men- 
tioned ; and a jury of the said county [or ** city and 
county," or " town and county," as the case may be,] 
being summoned also come, who, being sworn to try the 
matters in question between the said parties, upon their 
oath say, that [&c. state the negative or affirmative of 
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the issue as it is found for the plaintiff y and in the terms 
cLdopted by the pleading."] [If there he several issues 
joined and tried, then say, ^' as to the first issue within 
joined upon their oath, say that," (&c. state the affirma- 
tive or negative of issue as it is found for the plaintiff,) 
'' and as to the second issue within joined, the jury afore- 
said, on their -oath aforesaid, say, that" (&c. so proceed 
to state the finding of the jury on all the issues.)] [Con- 
clude with stating an assessment of the damages, thus :] 
And they assess the damages of the plaintiff on occasion 
of the premises within complained of by him, over and 
above his costs of suit, to £ , and for those costs 

to 40s. Therefore, &c. 

5. — Form of a Judgment for Plaintiff on a Verdict 

in a Town Cause. 

[Copy the Nisi Prius record, and then proceed thus:] 
Afterwards, on the day of in the year of 

our Lord , [day of signing final judgment] come 

the parties aforesaid, by their respective attorn ies afore- 
said [or as the case may be, if they have not appeared by 
attomies], and the Right Honourable John Lord Camp- 
bell, her Majesty's Chief Justice assigned to hold pleas 
in the court of our lady the Queen before the Queen 
herself, [or if in Common Pleas, " the Right Honourable 
Sir John Jervis, knight, her Majesty's Chief Justice 
assigned to hold pleas in her Majesty's Court of the 
Bench," or if the Exchequer, " the Right Honourable Sir 
Frederick Pollock, knight. Chief Baron of her Majesty's 
Court of Exchequer," or ** the Honourable Sir , 

knight, before whom the said issue was (or '' issues were") 
tried in the absence of her Majesty's Chief Justice, &c.," 
as the case may be,] hath sent hither his record had before 
him in these words : Afterwards [^c, copy the postea]. 
Therefore it is considered that the plaintiff do recover 
against the defendant the said monies by the jurors afore- 
said in form aforesaid assessed [or if the action be in debt 
and the jury do not assess the debt, but only the damages 
and forty shillings costs, then say ^* do recover against 
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the defendant the said debt of £ , and the monies 

by the jurors aforesaid in form aforesaid assessed"] ; and 
also £ for his costs of suit by the court here 

adjudged of increase to the plaintiff, which said monies 
and costs \or '* debt, damages, and costs/'] in the whole 
amount to £ 

[/« the margin of the roily opposite the words ** There- 
fore it is considered,'* write '* Judgment signed the 
day of , A. D. ," stating the day of 

signing the judgment.'] 

6. — The Like, in a Cause tried at the Assizes. 

[Copy the Nisi Prius record, and then proceed thus:"] 
Afterwards, on the day of in the year of our 

Lord (day of signing firud judgment), come the parties 
aforesaid, by their respective attorn ies aforesaid (or, as the 
case may be) ; and Sir , knight, and Sir , 

knight, justices of our lady the Queen assigned to take 
the assizes in and for the said county [or ''city and 
county," &c., as the case may be"], before whom the said 
issue was [or ** issues were"] tried, have sent hither their 
record had before them in these words. Afterwards, [&c. 
Conclude as directed in the preceding form,] 

7. — Form or an Issue where it is directed to be tried 

by the Sheriff, &c. 

[Commence the issue as in the form No. 1 above pre- 
scribed. Then copy all the pleadings, and after the 
joinder of issue proceed as follows ;] And forasmuch as 
the sum sought to be recovered in this suit, and indorsed 
on the said writ of summons, does not exceed 20/., here- 
upon on the day of , in the year 
(teste of writ of trial), pursuant to the statute in that 
case made and provided, the sheriff [or " the judge 
of , being a court of record for the recovery of 
debt in the said county," as the case may be,] is com* 
manded that he summon twelve, &c., who neither, &c., who 
shall be sworn truly to try the issue [or ** issues,"] above 
joined between the parties aforesaid, and that he proceed 
to try such issue [or "issues"] accordingly; and when 
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the same shall have been tried that he make known to the 
court here what shall have been done by virtue of the writ 
of our lady the Queen to him in that behalf directed, with 
the finding of the jury thereon indorsed on the 
day of , &c. 

8. — Form of a Writ of Trial before the Sheriff, &c. 

Victoria, by the grace of God of the United Kingdom of 
Great Britain and Ireland Queen, Defender of the faith, 
to the sheriff of , [or ** to the judge of , 

being a court of record for the recovery of debt in our 
county of ," as the case may 6e,] greeting : 

Whereas A. B. in our court of Queen's Bench [or '* Com- 
mon Pleas," or ** Exchequer of Pleas," as the case may be"] 
at Westminster, on the (date of first writ of 

summons) day of in the year of our Lord 

impleaded CD. in an action for [&c., here recite the 
declaration in the past tense,"] and the plaintiff claimed 
£ : And whereas the defendant on the 

(date of plea) day of last, by his attorney, 

(or, as the case may be,) came into our said court, and 
said [&c., here recite the pleas and pleadings to the joinder 
of issue:] And whereas the sum sought to be recovered 
in the said action, and indorsed on the writ of summons 
therein, does not exceed 20 Z., and it is fitting that the 
issue [or ** issues"] joined as aforesaid should be tried 
before you the said sheriff [or "judge," as the case may 
be] : We therefore, pursuant to the statute in such case 
made and provided, command you that you do summon 
twelve free and lawful men of your county duly qualified 
according to law, who are in nowise akin to the plaintiff 
or to the defendant, who shall be sworn truly to try the 
said issue [or ** issues"] joined between the parties afore- 
said, and that you proceed to try such issue [or ** issues"] 
accordingly ; and when the same shall have been tried in 
manner aforesaid we command you that you make known 
to us [or in the Common Pleas ** to our justices," or in the 
Exchequer " to the barons of our said Exchequer," as the 
case may be,"] at Westminster, what shall have been done 
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by virtue of this writ, with the finding of the jury hereon 
indorsed, on the day of next. Witness 

[name of the chief justice , or of the chief baron 
if the action is in the Exchequer^ at Westminster, the 
day of in the year of our Lord 

9. — Form of Indorsement on the Writ of Trial 

of the Verdict. 

Afterwards, on the day of , in the 

year of our Lord [day of trial] before me, sherifiT 

of the county of , [or "judge of the court of 

*'] came as well the within-named plaintiff as 
the within-named defendant, by their respective attornies 
within named, [or, as the case may be,'] and the jurors of 
the jury by me duly summoned, as within commanded, 
also came, and being duly sworn to try the issue [or 
*' issues'*] within mentioned on their oath, said, that [&c. 
here state the finding of the jury as in a postea on a trial 
at Nisi Prius], 

The answer to S. S., sheriff. 

10. — The Like, in case a Nonsuit takes place. 

[Proceed as in the above form, but after the words 
** duly sworn to try the issue within mentioned," proceed 
as follows:] and were ready to give their verdict in that 
behalf; but the plaintiff being solemnly called, came not, 
nor did he further prosecute his said suit against the 
defendant. 

11. — Form of Judgment for the Plaintiff after Trial 

before the Sheriff. 

[Copy the issue, and then proceed as follows :] After- 
wards on the day of in the year of our 
Lord [day of signing final judgment], come the 
parties aforesaid, by their respective attornies aforesaid 
[as the case may be], and the said sheriff, [or "judge," 
as the case may be], before whom the said issue [or 
" issues"] came on to be tried, hath sent hither the said 
last-mentioned writ, with an indorsement thereon, which 
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said indorsement is in these words; to wit, [copy the 
indorsement]. Therefore it is considered, &c. [conclude 
as in other cases. See the form supra j No, 5.] 

WRITS OF EXECUTION. 

No. 1. — Writ of Fieri Facias on a Judgment for 

Plaintiff. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We com- 

mand you, that [if sued out of the Court cf Exchequer, 
say, ** We command you, that you omit not by reason 
of any liberty of your county, but that you enter the 
same, and"] of the goods and chattels of C. D. in your 
bailiwick you cause to be made £ [the amount of 

all the monies recovered by the judgment] which A. B. 
lately in our Court of Queen's Bench [or ** Common 
Pleas," or ** Exchequer of Pleas," as the case may be,] 
recovered against him, whereof the said C. D is con- 
victed, together with interest upon the said sum at the 
rate of four pounds per centum per annum from the 

day of in the year of our Lord 

(a), on which day the judgment aforesaid was entered 
up, and have that money, with such interest as afore- 
said, before us [or in the Common Pleas " before us jus- 
tices," or in the Exchequer •* before the barons of our 
Exchequer," as the case may be,] at Westminster imme- 
diately after the execution hereof, to be rendered to the 
said A. B. ; and that you do all such things as by the 
statute passed in the second year of our reign you are 
authorized and required to do in this behalf. And in 
what manner you shall have executed this our writ make 
appear to us [or in the Common Pleas " to our justices," 
or in the Exchequer " to the barons of our Exchequer," 
as the case may be], at Westminster immediately after 
the execution hereof, and have you there then this writ. 
Witness, at Westminster, the day of 

in the year of our Lord 

(a) The day on which the judgment was entered up, or if entered 
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up prior to the Ist of October 1838, say ** from the Ist day of Octo- 
ber in the year of our Lord 1838/' omitting the words " on w^hich 
day the judgment aforesaid was entered up." 

No. 2. — Writ of Fieri Facias on a Judgment for 

Defendant. 

Victoria, by the gprace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of 
the faith ; to the sheriff of greeting. We com- 

mand you, that you cause to be made [if sued out of the 
Court of Exchequer " that you omit not by reason of any 
liberty of your county, but that you enter the same, 
and cause to be made"] of the goods and chattels in 
your bailiwick of A. 6. £ , which lately in our 

Court of Queen's Bench [or ** Common Pleas,", or ** Ex- 
chequer of Pleas," as the case may 6^,] were awarded to 
C. D., for his costs of defence in an action lately pro- 
secuted in our said court by the said A. B. against the 
said CD., whereof the said A. B. is convicted, together 
with interest on the said sum at the rate of four pounds 
per centum per annum from the day of 

in the year of our Lord (a), on which day the 

judgment aforesaid was entered up, and have you that 
money before us [or in the Common Pleas " before our 
justices," or in the Exchequer " before our barons," as 
the case may be^'] at Westminster immediately after the 
execution hereof, to be rendered to the said C. D. ; and 
that you do all such things as by the statute passed in 
the second year of our reign you are authorized and re- 
quired to do in this behalf. And in what manner you 
shall have executed this our writ make appear to us [or 
in the Common Pleas •* to our justices," or in the Ex- 
chequer ** to the barons of our Exchequer," as the case 
may 6e,] at Westminster, immediately after the execution 
hereof, and have you there then this writ. Witness 
at Westminster, the day of in 

the year of our Lord 

(a) The day on which the judgment was entered up, or if entered 
up prior to the Ist of October 1838, say " from the Ist day of Octo- 
ber in the year of our Lord 1838," omitting the words ** on which 
day the judgment aforesaid was entered up." 
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No. 3. — Writ op Fieri Facias on a Rule for Payment 

of Money. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that [if sued out of the Court of Exchequer, say, 
*' we command you, that you omit not by reason of any 
liberty of your county, but that you enter the same, and"] 
of the goods and chattels of C. D. in your bailiwick you 
cause to be made £ which lately in our Court of 

Queen's Bench, or ** Common Pleas," or ** Exchequer of 
Pleas," as the case may be,'] by a rule of our said court 
dated the day of a.d. were 

ordered to be paid by the said CD . to A.B. ; and that 
of the said goods and chattels of the said C. D. in your 
bailiwick you further cause to be made interest upon the 
said sum at the rate of four pounds per centum per an- 
num from the day of in the year of our 
Lord (a), on which day the said rule was made, 
and have that money, together with such interest as afore- 
said, before us [or in the Common Pleas " before our 
justices," or in the Exchequer '* before the barons of our 
Exchequer," as the case may be,"] at Westminster imme- 
diately after the execution hereof, to be rendered to the 
said A. B.; and that you do all such things as by the 
statute passed in the second year of our reign you are 
authorized and required to do in this behalf. And in 
what manner you shall have executed this our writ make 
appear to us [or in the Common Pleas, ** to our justices," 
or in the Exchequer '* to the barons of our Exchequer," 
as the case may be,"] at Westminster, immediately after 
the execution hereof, and have you there then this writ. 
Witness, at Westminster, the day of 
in the year of our Lord 

(a) The day on which the rule was made, or if it were made prior 
to the Ist of October 1838, say ** from the 1st day of October in the 
year of our Lord 1838," omitting the words '* on which day the 
said rule was made." 
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No. 4. — Writ of Fieri Facias on a Rule for Payment 

of Money and Costs. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that \_%f sued out of the Court of Exchequer say, 
** we command you, that you omit not by reason of any 
liberty of your county, but that you enter the same, 
and"] of the goods and chattels of C. D. in your bailiwick 
you cause to be made £ which lately in our 

Court of Queen's Bench [or " Common Pleas," or " Ex- 
chequer of Pleas," as the case may be,'] by a rule of our 
said court dated the day of in the year 

of our Lord were ordered to be paid by the said 

C. D. to A. B., together with certain costs in the said 
rule mentioned, which said costs have been taxed and 
allowed by our said court at £ ; and that of the 

said goods and chattels of the said C. D. in your baili- 
wick you further cause to be made interest upon the said 
two several sums at the rate of four pounds per centum 
per annum from the day of in the year 

of our Lord (a), and have those monies, together with 
such interest as aforesaid, before us [or in the Common 
Pleas " before our justices," or in the Exchequer '* before 
the barons of our Exchequer," as the case may be,'] at 
Westminster, immediately after the execution hereof, to 
be rendered to the said A. B. ; and that you do all such 
things as by the statute passed in the second year of our 
reign you are authorized and required to do in this be- 
half. And in what manner you shall have executed this 
our writ make appear to us [or in the Common Pleas *• to 
our justices," or in the Exchequer " to the barons of our 
Exchequer," as the case may be,"] at Westminster imme- 
diately after the execution hereof, and have you there 
then this writ. Witness at Westminster, the 

day of in the year of our Lord 

(a) The day on which the costs were taxed. If the costs were 
taxed after the rule made, and you seek to recover interest on the 
principal money from the date of the latter, you must alter the form 
accordingly. 
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No. 5. — Writ of Fieri Facias on a Rule for Payment 

of Costs only. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen ^ Defender of the 
faith; to the sheriff of greeting. We command 

you, that \jf sued out of the Exchequer, say, ** we com- 
mand you, that you omit not by reason of any liberty of 
your county, but that you enter the same, and"] of the 
goods and chattels of C. D. in your bailiwick you cause 
to be made £ for certain costs which by a rule 

of our Court of Queen's Bench [or ** Common Pleas," or 
** Exchequer of Pleas," as the case may be,"] dated the 

day of in the year of our Lord 

were ordered to be paid by the said CD. to A. B., which 
said costs have been taxed and allowed by our said court 
at the said sum, and that of the said goods and chattels 
of the said C. D. in your bailiwick you further cause to 
be made interest upon the said sum at the rate of four 
pounds per centum per annum from the day of 

in the year of our Lord (a), and have that money, together 
with such interest as aforesaid, before us [or in the Com- 
mon Pleas ** before our justices," or in the Exehequer 
" before the barons of our Exchequer," as the case may 
he,"] at Westminster immediately after the execution here- 
of, to be rendered to the said A. B. ; and that you do all 
such things as by the statute passed in the second year of 
our reign you are authorized and required to do in this 
behalf. And in what manner you shall have executed 
this our writ make appear to us [or in the Common Pleas 
** to our justices," or in the Exchequer ** to the barons of 
our Exchequer," as the case may he,"] at Westminster 
immediately after the execution hereof, and have you 
there then this writ. Witness at Westminster, 

the day of in the year of our Lord 

(a) The day on which the costs were taxed, or if there has been 
more than one allocatur, the day on which the last allocatur was 
made. 
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No. 6. — Wkit of Fieri Facias on a Judgment of an In- 
ferior Court removed into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that [if sued out of the Court of Exchequer, say^ 
'* we command you, that you omit not, by reason of any 
liberty of your county, but that you enter the same, and"] 
of the goods and chattels of C. D. in your bailiwick you 
cause to be made £ which A. B. lately in 

[insert the style of the court'], by the judgment of the 
said court, recovered against the said C. D., whereof the 
said C. D. is convicted, and which judgment was after- 
wards, on the .day of in the year of our 
Lord removed into our Court of Queen's Bench 
[or ** Common Pleas," or '* Exchequer of Pleas," as the 
case may be,'] by virtue of an order of that our said court 
[or ** of one of the justices of that our said court," as 
the case may be,] in pursuance of the statute in such case 
made and provided, and the costs attendant upon the ap- 
plication for the said order and upon the said removal 
were, on the day of in the year of our 
Lord , taxed and allowed by our said Court of 
Queen's Bench [or ** Common Pleas, *or*^ Exchequer of 
Pleas," 05 the case may be,] at £ ; and we further 
command you, that of the said goods and chattels of the 
said C. D. in your bailiwick you further cause to be made 
the said £ (a), together with interest on the said 
two several sums at the rate of four pounds per centum 
per annum from the said day of in the 
year of our Lord {b) ; and that you 
have that money, with such interest as aforesaid, before 
us [or in the Common Pleas ** before our justices," or in 
the Exchequer ** before the barons of our Exchequer," 
as the case may ^e,] at Westminster immediately after 
the execution hereof, to be rendered to the said A. B. ; 
and that you do all such things as by the statute passed 
in the second year of our reign you are authorized and 
required to do in this behalf. And in what manner you 
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shall have executed this our writ make appear to us \(yr 
in the Common Pleas " to our justices," or in the Ex- 
chequer ** to the barons of our Exchequer," as the case 
may 6e,] at Westminster immediately after the execution 
hereof, and have you there then this writ. Witness 

at Westminster, the day of 

in the year of our Lord 

(a) The costs attendant upon the removal of the judgment out of 
the inferior court into the superior court. 

(6) The day on which the costs of removal were taxed. 

No. 7. — Writ of Fieri Facias on a Rule or Order for 
Payment of Money made in an Inferior Court, and re- 
moved into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the faith. 
We command you that [if sued out of the Court of Ex- 
chequer, say ** we command you, that you omit not by 
reason of any liberty of your county, but that you enter 
the same, and"] of the goods and chattels of C. D. in 
your bailiwick you cause to be made £ , which 

lately in [insert the style of the Court"], by a 

rule [or " order"] of the said court, entitled, 
[as the case may be"], were by the said court ordered to 
be paid by the said C. D. to A. B.; and which rule [or 
** order"] was afterwards, on the day of 

in the year of our Lord , removed into our Cpurt 

of Queen's Bench [or " Common Pleas," or ** Exchequer 
of Pleas," as the case may ic,] by virtue of an order of 
that our said court, [or ** of , one of the justices 

of that our said court," 05 the case may be,] in pursuance 
of the statute in that case made and provided, and the 
costs and charges attendant upon the application for the 
said last-mentioned order and upon the said removal 
were, on the day of in the year of our 

Lord , taxed and allowed by our said Court of 

Queen *s Bench [or " Common Pleas," or ** Exchequer of 
Pleas," as the case may be,] at £ ; and we fur- 

ther command you, that of the said goods and chattels 
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of the said CD. in your bailiwick you further cause to 
be made the said £ (a), together with interest on 

the said two several sums at the rate of four pounds per 
centum per annum from the said day of (6)^ 

and that you have those monies, with such interest as 
aforesaid, before us, [or in the Common Pleas "before 
our justices," or in the Exchequer ** before the barons of 
our Exchequer," as the case may be,"] at Westminster 
immediately after the execution hereof, to be rendered 
to the said A. B. ; and that you do all such things as by 
the statute passed in the second year of our reign you are 
authorized and required to do in this behalf. And in what 
manner you shall have executed this our writ make appear 
to us [or in the Common Pleas ** to our justices," or in 
the Exchequer ** to the barons of our Exchequer," as the 
case may be,'] at Westminster immediately after the exe- 
cution hereof, and have you there then this writ. Wit- 
ness at Westminster, the day of 
in the year of our Lord 

(a) The costs of removing the rule of the inferior court into the 
superior court. 

(6) The day on which the costs of removing the rule of the 
inferior court into the superior court were taxed. 

No. 8. — Writ of Fieri Facias on a Rule or Order for 
Payment of Money and Costs made in an Inferior 
Court, and removed into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith; to the sheriff of greeting. We command 

you, that [or, if sued out of the Court of Exchequer, 
say, ** we command you, that you omit not by r^eason of 
any liberty of your county, but that you enter the same, 
and"] of the goods and chattels of C. D. in your baili- 
wick you cause to be made £ , which lately in 
[insert the style of the Courti, by a rule [or 
*' order"] of the said Court, entitled, [as the 
case may ftc], were by the said court ordered to be paid 
by the said C. D. to A. B., and also £ for the 
costs of the said rule [or ** order"] by the said court also 
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ordered to be paid by the said C. D. to the said A. B. ; 
which said rule \or "order"] was afterwards, on the 

day of in the year of our Lord , 

removed into our Court of Queen's Bench [or ** Common 
Pleas," or Exchequer of Pleas," as the case may ie,] by 
an order of that our said court [or ** of one of the 

justices of that our court," as the case may be,"] in pur- 
suance of the statute in such case made and provicied ; 
and the costs and charges attendant upon the application 
for the said last-mentioned order and upon the said re- 
moval were, on the day of in the year 
af our Lord , taxed and allowed by our said 
Court of Queen's Bench [or " Common Pleas," or ** Ex- 
chequer of Pleas," as the case may be], at £ ; and 
we further command you, that of the said goods and 
chattels of the said C. D. in your bailiwick you further 
cause to be made the said £ (a), together with 
the interest on the said three several sums at the rate of 
four pounds per centum per annum from the said 
day of in the year of our Lord (5), 
and that you have those monies, with such interest 
as aforesaid, before us [or in the Common Pleas, 
** before our justices," or in the Exchequer ** before the 
barons of our Exchequer," as the case may be,] at West- 
minster immediately after the execution hereof, to be 
rendered to the said A. B. ; and that you do all such 
things as by the statute passed in the second year of our 
reign you are authorized and required to do in this behalf. 
And in what manner you shall have executed this our 
writ make appear to us [or in the Common Pleas ** to 
our justices," or in the Exchequer ** to the barons of our 
Exchequer," as the case may be,] at Westminster imme- 
diately after the execution hereof, and have you there 
then this writ. Witness at Westminster, the 

day of in the year of our Lord 

(a) The coBts of remoying the rule from the inferior court into 
the superior court. 

(6) The day on which the costs of removing the rule from the 
inferior court into the superior court were taxed. 
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No. 9. — Writ of Elegit on a Judgment for Plaintiff. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. Whereas A. B., 

lately in our Court of Queen's Bench, [or '' Cominon 
Pleas," or ** Exchequer of Pleas," as the case may be^] 
by the judgment of the same court recovered against C. D. 
£ [the amount of all the monies recovered by 

Me ^'tt^^men^], whereof the said C. D. is convicted ^ and 
afterwards the said A. B. came into our said court, and, 
according to the form of the statutes in such case made 
and provided, chose to be delivered to him all the goods 
and chattels of the said C. D. in your bailiwick, except 
his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents, and heredita- 
ments, including lands and hereditaments of copyhold 
or customary tenure, in your bailiwick, as the said C, D. 
or any person in trust for him was seised or possessed of 
on the day of in the year of our Lord 

(a), on which day the judgment aforesaid was 
entered up, or at any time afterwards, or over which the 
said C. D. on that day, or at any time afterwards, had 
any disposing power which he might, without the assent 
of any other person, exercise for his own benefit, to hold 
to him the said goods and chattels as his proper goods 
and chattels, and to hold the said lands, tenements, rec- 
tories, tithes, rents, and hereditaments respectively, ac- 
cording to the nature and tenure thereof, to him and to 
his assigns, according to the form of the said statutes, 
until the said sum, together with interest thereon at the 
rate of four pounds per centum per annum from the 
day of in the year of our Lord (6), shall 

have been levied. Therefore we command you, that, 
[if sued out of the Court of Exchequer, say, ** There- 
fore we command you, that you omit not, by reason of 
any liberty of your county, but that you enter the same, 
and"] without delay, you cause to be delivered to the 
said A. B. by a reasonable price and extent all the 
goods and chattels of the said C. D. in your bailiwick, 
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except his oxen and beasts of the plough, and also all 
such lands, tenements, rectories, tithes, rents, and here- 
ditaments, including lands and hereditaments of copyhold 
or customary tenure, in your bailiwick, as the said C. D., 
or any person in trust for him, was seised or possessed of 
on the said day of (a), or at any time 

afterwards, or over which the said C. D. on that day, or 
at any time afterwards, had any disposing power, which 
he might, without the assent of any other person, exer- 
cise for his own benefit, to hold the said goods and chat- 
tels to the said A. B. as his proper goods and chattels, 
and also to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according 
to the nature and tenure thereof, to him and to his assigns, 
until the said £ , together with interest as afore- 

said, shall have been levied. And in what manner you 
shall have executed this our writ make appear to us 
[or in the Common Pleas ** to our justices," or in the 
Exchequer ** to the barons of our Exchequer," as the case 
may be,'] at Westminster immediately after the execution 
hereof, under your seal and the seals of those by whose 
oath you shall make the said extent and appraisement, 
and have you there then this writ. Witness 
at Westminster, the day of in the year 

of our Lord 

(a\ The day on which the judgment was entered up. 

(6) The day on which the judgment was entered up ; or in case 
the judgment was entered up prior to the Ist of October 1838, 
say **&om the Ist day of October in the year of our Lord 1838 " 



No. 10. — Writ of Elegit on a Rule for Payment of 

Money. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the faith ; 
to the sheriff of greeting. Whereas lately in our 

Court of Queen's Bench, [or ** Common Pleas, or " Ex- 
chequer of Pleas," as the case may be], by a rule of the 
said court, dated the day of in the year of 
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our Lord the sum of £ was ordered to be 

paid by CD. to A. B., and afterwards the said A. B. 
came into our said court, and according to the form of the 
statute in such case made and provided, chose to be de- 
livered to him all the goods and chattels of the said C. D. 
in your bailiwick, except his oxen and beasts of the plough^ 
ana also all such lands, tenements, rectories, tithes, rents, 
and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in your bailiwick, as the 
said C. D., or any person in trust for him, was seised or 
possessed of on the day of in the year of 

our Lord (a), on which day the said rule was made, 

or at any time afterwards, or over which the said CD. on 
that day, or at any time afterwards, had any disposing 
power, which he might, without the assent of any other 
person, exercise for his own benefit, to hold to him the 
said goods and chattels as his proper goods and chattels, 
and to hold the said lands, tenements, rectories, tithes, 
rents, and hereditaments respectively, according to the 
nature and tenure thereof, to him and to his assigns, until 
the said sum, together with interest upon the same at the 
rate of four pounds per centum per annum from the said 
day of in the year of our Lord (a), 

shall have been levied. Therefore we command you that, 
[if sued out of the Court of Exchequer, say " Therefore 
we command you that you omit not, by reason of any 
liberty of your county, but that you enter the same, and "J 
without delay, you cause to be delivered to the said A. B., 
by a reasonable price and extent, all the goods and chattels 
of the said C D. in your bailiwick, except his oxen and 
beasts of the plough, and also all such lands, tenements, 
rectories, tithes, rents, and hereditaments, including lands 
and hereditaments of copyhold or customary tenure, in 
your bailiwick, as the said C D., or any person in trust 
for him, was seised or possessed of on the said day 

of (a), or at any time afterwards, or over which the 

said C D. on that day, or at any time afterwards, had any 
disposing power, which he might, without the assent of any 
other person, exercise for his own benefit, to hold the said 
goods and chattels to the said A. B. as his proper goods 
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and chattels, and also to hold the said lands, tenements, 
rectories, tithes, rents, and hereditaments respectively, 
according to the nature and tenure thereof, to him and to 
his assigns, until the said £ , together with interest 

as aforesaid, shall have been levied. And in what manner 
you shall have executed this our writ make appear to us 
\or in the Common Pleas ** to our justices," or in the Ex- 
chequer '^ to the barons of our Exchequer," as the case 
may be], at Westminster immediately after the execution 
hereof, under your seal and the seals of those by whose 
oath you shall make the said extent and appraisement, 
and have you there then this writ. Witness at 

Westminster, the day of in the year of 

our Lord 

(a) The day on which the rule was made. 

No. 11. — Writ of Elegit on a Rule for Payment of 

Money and Costs. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the faith ; 
to the sheriff of greeting. Whereas lately in our 

Court of Queen's Bench [or " Common Pleas," or ** Ex- 
chequer of Pleas," as the case may be], by a rule of the 
said court, dated the day of in the year 

of our Lord the sum of £ was ordered to 

be paid by C. D. to A. B., together with certain costs in 
the said rule mentioned, which said costs were afterwards, 
on the day of in the year of our Lord 

taxed and allowed by our said court at £ ; 

and afterwards the said A. B. came into our said court, 
and, according to the form of the statute in such case 
made and' provided, chose to be delivered to him all the 
goods and chattels of the said C. D. in your bailiwick, 
except his oxen and beasts of the plough, and also all such 
lands, tenements, rectories, tithes, rents, and hereditaments, 
including lands and hereditaments of copyhold or cus- 
tomary tenure, in your bailiwick, as the said C. D., or any 
one in trust for him, was seised or possessed of on the 
day of in the year of our Lord (a) 

or at any time afterwards, or over which the said C. D. 
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on that day, or at any time afl;erwards, had any disposing* 
power/ which he might, without the assent of any other 
person, exercise for his own benefit, to hold to him the 
said goods and chattels as his proper goods and chattels, 
and to hold the said lands, tenements, rectories, tithes, 
rents, and hereditaments respectively, according to the 
nature and tenure thereof, to him and to his assigns, until 
the said two several suras, together with interest upon the 
same at the rate of four pounds per centum per annum 
from the said day of in the year of our 

Lord (a), shall have been levied. Therefore we 

command you, that, \if sued out of the Court of Ex- 
chequer, say ** Therefore we command you, that you omit 
not, by reason of any liberty of your county, but that you 
enter the same, and"] without delay, you cause to be 
delivered to the said A. B., by a reasonable price and ex- 
tent, all the goods and chattels of the said C. D. in your 
baihwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents, and 
hereditaments, including lands and hereditaments o'f copy- 
hold or customary tenure, in your bailiwick, as the said 
C. D., or any person in trust for him, was seised or pos- 
sessed of on the said day of (a), or at any 
time afterwards, or over which the said CD. on that day, 
or at any time afterwards, had any disposing power, which 
he might, without the assent of any other person, exercise 
for his own benefit, to hold the said goods and chattels to 
the said A. B. as his proper goods and chattels, and also 
to hold the said lands, tenements, rectories, tithes, rents, 
and hereditaments respectively, according to the nature 
and tenure thereof, to him and to his assigns, until the 
said two several sums of £ and £ , together 
with interest as aforesaid, shall have been levied. And 
in what manner you shall have executed this our writ make 
appear to us [or in the Common Pleas ** to our justices," or 
in the Exchequer ** to the barons of our Exchequer," cw the 
case maybe], at Westminster immediately after the exe- 
cution hereof, underyour seal and the seals of those by whose 
oath you shall make the said extent and appraisement, and 
have you there then this writ. Witness at West- 



New Rules^Hilary Term, 1853. 225 

minster, the day of in the year of our 

Lord 

(a) The day on which the costs of the rule were taxed. 



No. — 12. Writ of Elegit on a Judgment of an Inferior 
Court, removed into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the faith ; 
to the sheriff of greeting. Whereas A. B. lately 

in [insert the style of the courts, by the judgment 

of the said court recovered against C. D. £ , 

whereof the said C. D. is convicted : And whereas the 
said judgment was afterwards, on the day of 

in the year of our Lord removed mto 

our court of Queen's Bench, [or ** Common Pleas," or 
** Exchequer of Pleas," as the case may 6c,] by virtue of 
an ordei of that our said court [or ** of , one of 

the justices of that our said court," as the case may 6e], 
in pursuance of the statute in that case made and pro- 
vided, and the costs and charges attendant upon the 
application for the said order and upon the said removal 
were afterwards, on the day of in the 

year of our Lord , taxed and allowed by our said 

court of Queen's Bench [or ** Common Pleas," or " Ex- 
chequer of Pleas," as the case may be"], at £ ; 
and afterwards the said A.B. came into that our said 
court [or " Common Pleas," or Exchequer of Pleas," as 
the case may be, and, according to the form of the statute 
in such case made and provided, chose to be delivered to 
him all the goods and chattels of the said C. D. in your 
bailiwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents, and 
hereditaments, including lands and hereditaments of copy- 
hold or customary tenure, in your bailiwick, as the said 
CD., or any person in trust for him, was seised or 
possessed of on the said day of in the 
year of our Lord aforesaid (a) , or at any time 

l2 
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afterwards, or over which the said CD. on that day, or 
at any time afterwards, had any disposing power, which 
he might, without the assent of any other person, exercise 
for his own bene6t, to hold to him the said goods and 
chattels as his proper goods and chattels, and to 
hold the said lands, tenements, rectories, tithes, rents, 
and hereditaments respectively, according to the nature 
and tenure thereof, to him and to his assigns, until the 
said two several sums, together with interest upon the 
same at the rate of four pounds per centum per annum 
from the said day of in the year 

of our Lord (a), shall have been levied. There- 

fore we command you, that, [if sued out of the Court of 
Exchequer f say ** Therefore we command you, that you 
omit not by reason of any liberty of your county, but that 
you enter the same, and "] without delay, you cause to be 
delivered to the said A. B., by a reasonable price and 
extent, all the goods and chattels of the said CD. in 
your bailiwick, except his oxen and beasts of the plough, 
and also all such lands, tenements, rectories, tithes, rents,, 
and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in your bailiwick, as the 
said C D., or any one in trust for him, was seised or pos- 
sessed of on the said day of (a), or at 
any time afterwards, or over which the said CD. on that 
day, or at any time afterwards, had any disposing power, 
which he might, without the assent of any other person, 
exercise for his own benefit, to hold the said goods and 
chattels to the said A. B. as his proper goods and chattels, 
and also to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according to 
the nature and tenure thereof, to him and to his assigns, 
until the said two several sums of £ and £ , 
together with interest as aforesaid, shall have been levied. 
And in what manner you shall have executed this our 
writ make appear to us [or in the Common Pleas " to our 
justices," or in the Exchequer ** to the barons of our 
Exchequer," as the case may be,'] at Westminster imme- 
diately after the execution hereof, under your seal and the 
seals of those by whose oath you shall make the said 
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extent and appraisement, and have you there then this 
writ. Witness at Westminster, the 

day of in the year of our Lord 

(a) The day on which the costs of remoying the judgment 
were taxed. 

No. 13. — Writ of Elegit on a Rule or Order for Pay- 
ment of Money made in an Inferior Court, and removed 
into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. Whereas lately 

in [insert the style of the court"], by rule [or 

** order"] of the said court, entitled, [as the case 

may be], the sum of £ was by the said court 

ordered to be paid by C. D. to A. B. : And whereas the 
said rule [or ** order"] was afterwards, on the 
day of in the year of our Lord , removed 

into our court of Queen's Bench [or ** Common Pleas," 
or ** Exchequer of Pleas," as the case may be,] by virtue 
of an order of that our said court, [or ** of one of 

the justices of that our said court," as the case may be,] 
in pursuance of the statute in that case made and pro- 
vided, and the costs and charges attendant upon the appli- 
cation for the said last-mentioned order and upon the said 
removal were afterwards, on the day of 

in the year of our Lord , taxed and allowed by 

our said court of Queen's Bench [or ** Common Pleas," 
or " Exchequer of Pleas," as the case may be], at 
£ , and afterwards the said A. B. came into that 

our said court, and, according to the form of the statute 
in such case made and provided, chose to be delivered to 
him all the goods and chattels of the said C. D. in your 
bailiwick, except his oxen and beasts of the plough, and 
also all such lands, tenements, rectories, tithes, rents, 
and hereditaments, including lands and hereditaments of 
copyhold or customary tenure, in your bailiwick, as the 
said C. D., or any person in trust for him, was seised or 
possessed of on the said day of in the 
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year of our Lord (a), or at any time afterwards, 

or over which the said CD. on the said day of 

(a), or at any time afterwards, had any dis- 
posing power, which he might, without the assent of any 
other person, exercise for his own benefit, to hold to him 
the said goods and chattels as his proper goods and 
chattels, and to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according 
to the nature and tenure thereof, to him and to his 
assigns, until the said two several sums, together with 
interest on the same at the rate of four pounds per 
centum per annum from the said day of (a), 

shall have been levied. Therefore we command you, 
that, [if sued out of the Court of Exchequer, say, 
*' Therefore we command you, that you omit not by 
reason of any liberty of your county, but that you enter 
the same, and"] without delay, you cause to be delivered 
to the said A.B., by a reasonable price and extent, all 
the goods and chattels of the said C. D. in your bailiwick, 
except his oxen and beasts of the plough, and also all 
such lands, tenements, rectories, tithes, rents, and here- 
ditaments, including lands and hereditaments of copy- 
hold or customary tenure, in your bailiwick, as the said 
C. D., or any one in trust for him, was seised or possessed 
of on the said day of (a), or at any 

time afterwards, or over which the said C.D. on that 
day, or at any time afterwards, had any disposing power, 
which he might, without the assent of any other person, 
exercise for his own benefit, to hold the said goods and 
chattels to the said A.B. as his proper goods and chattels, 
and also to hold the said lands, tenements, rectories, 
tithes, rents, and hereditaments respectively, according 
to the nature and tenure thereof, to him and to his 
assigns, until the said several sums of £ and 

£ , together with interest as aforesaid, shall have 

been levied. And in what manner you shall have exe- 
cuted this our writ make appear to us \or in the Common 
Pleas ** to our justices,'' or in the Exchequer *' to the 
barons of our Exchequer," as the case may be,'] at West- 
minster immediately after the execution hereof, under 
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your seal and the seals of those by whose oath you shall 
make the said extent and appraisement, and have you 
there then this writ Witness at Westminster, 

the day of in the year of our Lord 

(a) The day on which the costs of removing the rule of the 
inferior court into the superior court were taxed. 

No. 14. — Writ of Elegit on a Rule or Order for Pay- 
ment of Money and Costs made in an Inferior Court, 
and removed into one of the Superior Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. Whereas 

lately in \insert the style of the court^, by a 

rule [or " order"] of the said court, entitled, 
[as the case may 6c], the sum of £ was by the 

said court ordered to be paid by CD. to A.B. together 
with the costs of the said rule [or " order"], which said 
costs were afterwards, on the day of in 

the year of our Lord , taxed and allowed by the 

said court at £ : And whereas the said rule [or 

•• order"] was afterwards, on the day of 

in the year of our Lord , removed into our court 

of Queen's Bench [or ** Common Pleas," or ** Exchequer 
of Pleas," as the case may be,"] by virtue of an order of 
that our said court, [or ** of , one of the justices 

of that our said court," as the ca^e may 6e,] in pursuance 
of the statute in that case made and provided, and the 
costs and charges attendant upon the application for the 
said last-mentioned order, and upon tne said removal, 
were afterwards, on the dav of in the 

year of our Lord , taxed and allowed by our 

said court of Queen's Bench [or ** Common Pleas," or 
'* Exchequer of Pleas," as the case may be,'\ at £ ; 

and afterwards the said A.B. came into our said court of 
Queen's Bench [or ** Common Pleas," or ** Exchequer 
of Pleas, *' as the case may be"], and, according to the 
form of the statute in such case made and provided, chose 
to be delivered to him all the goods and chattels of the 
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said C. D. in your bailiwick, except his oxen and beasts 
of the plough, and also all such lands, tenements, 
rectories, tithes, rents, and hereditaments, including lands 
and hereditaments of copyhold or customary tenure, in 
your bailiwick, as the said CD. or any person in trust 
for him was seised or possessed of on the said 
day of (a), or at any time afterwards, or over 

which the said CD. on that day, or at any time after- 
wards, had any disposing power, which he might, with- 
out the assent of any other person, exercise for his own 
benefit, to hold to him the said goods and chattels as his 
proper goods and chattels, and to hold the said lands, 
tenements, rectories, tithes, rents, and hereditaments 
respectively, according to the nature and tenure thereof, 
to him and to his assigns, until the said three several 
sums, together with interest upon the same at the rate of 
four pounds per centum per annum from the said 
day of (a), shall have been levied. Therefore 

we command you, that, [if sued out of the Court of 
Exchequer J say ** Therefore we command you, that you 
omit not by reason of any liberty of your county, but 
that you enter the same, and "] without delay you cause 
to be delivered to the said A. B., by a reasonable price 
and extent, all the goods and chattels of the said C. D. 
in your bailiwick, except his oxen and beasts of the 
plough, and also all such lands, tenements, rectories, 
tithes, rents, and hereditaments, including lands and 
hereditaments of copyhold or customary tenure, in your 
bailiwick, as the said CD., or any person in trust for 
him, was seised or possessed of on the said day 

of (a), or at any time afterwards, or over which 

the said CD. on that day, or at any time afterwards, 
had any disposing power, which he might, without 
the assent of any other person, exercise for his own 
benefit, to hold the said goods and chattels to the said 
A.B. as his proper goods and chattels, and also to 
hold the said lands, tenements, rectories, tithes, .rents, 
and hereditaments respectively, according to the nature 
and tenure thereof, to him and to his assigns, until the 
said three several sums of £ , and £ , and £ , 
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together with interest as aforesaid, shall have been levied. 
And in what manner you shall have executed this our 
writ make appear to us [or in the Common Pleas ** to 
our justices," or in the Exchequer ** to the barons of our 
Exchequer," as the case may be,'] at Westminster imme- 
diately after the execution hereof, under your seal and 
the seals of those by whose oath you shall make the said 
extent and appraisement, and have you there then this 
writ. Witness at Westminster, the day 

of in the year of our Lord 

(a) The day on which the costs of removing the rule of the 
inferior court into the superior court were taxed. 

No.»15. — Writ of Capias ad Satisfaciendum on a 
^ Judgment for Plaintiff. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that you [if sued out of the Court of Exchequer, 
say ** We command you, that you omit not by reason of 
any liberty of your county, but that you enter the same, 
and"] take C. D., if he shall be found in your bailiwick, 
and him safely keep, so that you may have his body 
before us [or in the Common Pleas '* before our justices," 
or in the Exchequer ** before the barons of our Exche- 
quer," as the case may be,"] at Westminster immediately 
after the execution hereof, to satisfy A. B. £ [the 

amount of all the monies recovered by the judgment] 
which the said A. B. lately in our Court of Queen's 
Bench [or ** Common Pleas," or ** Excheqtier of Pleas," 
as the case may be,] recovered against the said C. D., 
whereof the said C. D. is convicted, together with interest 
upon the said sum, at the rate of four pounds per 
centum per annum, from the day of , in 

the year of our Lord (a), on which day the 

judgment aforesaid was entered up, and have you there 
then this writ. Witness at Westminster, the 

day of , in the year of our Lord 

(a) The day on which the judgment was entered up, or if entered 
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up prior to the 1st of October 1838, say *' from the Ist day of Octo- 
ber in the year of our Lord 1838/' omitting the words " on which 
day the judgment aforesaid was entered up." 

No. 16. — Writ op Capias ad Satisfaciendum on a 

Judgment for Defendant. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We com- 

mand you, that you take \jf sued out of the Court of 
Exchequer, say '* that you omit not by reason of any 
liberty of your county, but that you enter the same, and 
take "] A. B. if he shall be found in your bailiwick, and 
him safely keep, so that you may have his body before 
us [or in the Common Pleas '* before our justices,*' or in 
the Exchequer ** before the barons of our Exchequer," cls 
the case may 5e,] at Westminster, immediately after the 
execution hereof, to satisfy C. D. £ , which 

lately in our Court of Queen's Bench [or ** Common 
Pleas," or ** Exchequer of Pleas," as the case may be,"] 
were awarded to the said C. D., for his costs of defence 
in an action lately prosecuted in our said court by the 
said A. B. against the said C. D., whereof the said A. B. 
is convicted, together with interest upon the said sum at 
the rate of four pounds per centum per annum from the 
day of in the year of our Lord (a), 

on which day the judgment aforesaid was entered up, 
and have you there then this writ. Witness 
at Westminster, the day of , in the year 

of our Lord 

(a) The day on which the judgment was entered up, or if entered 
up prior to the Ist of October 1838, say ** from the Ist day of Octo- 
ber in the year of our Lord 1838," omitting the words ** on which 
day the judgment aforesaid was entered up." 

No. 17. — Writ op Capias ad Satisfaciendum on a 
Rule for Payment of Money. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of 
the faith ; to the sheriff of greeting. We com- 
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mand you, that you take \if sued out of the Court of 
Exchequer, say ** We comroaud you, that you omit not 
by reason of any liberty of your county, but that you 
enter the same, and take"] C. D., if he shall be found 
in your bailiwick, and him safely keep, so that you may 
have his body before us [or in Common Pleas ** before 
our justices,'* or in Exchequer ** before the barons of 
our Exchequer," as the case may be,"] at Westminster 
immediately after the execution hereof, to satisfy A. B., 
£ , which lately in our Court of Queen's Bench 

[or " Common Pleas," or ** Exchequer of Pleas," as the 
case may be"], by a rule of our said court dated the 
day of in the year of our Lord , were 

ordered to be paid by the said C. D. to the said A. B., 
and further to satisfy the said A. B. interest upon the 
said sum at the rate of four pounds per centum per 
annum from the day and year aforesaid (a), and have 
you there then this writ. Witness at Westmin- 

ster, the day of , in the year of our 

Lord 

(a) The day on which the rule was made, or if it were made 
prior to tiie 1st of October 1838, say "from the Ist day of October 
in the year of our Lord 1838." 

No. 18. — Writ of Capias ad Satisfaciendum on a 
Rule for Payment of Money and Costs. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of 
the faith; to the sheriff of greeting. We com- 

mand you, that you take [if sued out of the Court of 
Exchequer, say " We command you, that you omit not 
by reason of any liberty of your county, but that you 
enter the same, and take''] C. D., if he shall be found 
in your bailiwick, and him safely keep, so that you may 
have his body before us [or in the Common Pleas ** before 
our justices*," or in the Exchequer ** before the barons of 
our Exchequer," as the case may be,"] at Westminster 
immediately after the execution hereof, to satisfy A. B. 
£ , which lately in our Court of Queen's Bench, 

[or ** Common Pleas," or ** Exchequer of Pleas," as the 
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case may be,'] by a rule of our said Court dated the 
day of in the year of our Lord , 

were ordered to be paid by the said C. IX, to the said 
A. B., together with certain costs in the said rule men- 
tioned, which said costs have been taxed and allowed 
by our said court at £ {the amount of the allo- 

catur or allocaturs, if more than one], and further to 
satisfy the said CD. the said last-mentioned sum, together 
with interest upon the said two several sums at the rate 
of four pounds per centum per annum from the 
day of in the year of our Lord (a), 

on which day the said costs were taxed, and have you 
there then this writ. Witness at Westminster, 

the day of in the year of our Lord 

(a) The day on which the costs of the rule were taxed. If 
interest be claimed on the principal money from the date of the 
role, alter the form accordingly. 

No. 19. — Writ of Capias ad Satisfaciendum on a 
Rule for Payment of Costs only. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that you take [jf sued out of the Cburt of Exche- 
quer, say ** We command you, that you omit not by 
reason of any liberty of your county, but that you enter 
the same, and take*'] C. D., if he shall be found in your 
bailiwick, and him safely keep, so that you may have 
his body before us [or in Common Pleas *' before our 
justices," or in Exchequer ** before the barons of our Ex- 
chequer,'' as the case may be,] at Westminster immedi- 
ately after the execution hereof, to satisfy A. B. £ 
for certain costs, which by a rule of our Court of Queen^s 
Bench [or ** Common Pleas," or ** Exchequer of Pleas," 
as the case may be], dated the day of 

in the year of our Lord were ordered to be paid 

by the said C. D. to the said A. B., which said costs 
have been taxed and allowed by our said court at the 
said sum, and further to satisfy the said C. D. interest 
upon the said sum at the rate of four pounds per centum 
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per annum from the day of in the year 

of our Lord (a), and have you there then this 

writ. Witness at Westminster, on the 

day of in the year of our Lord 

(a) The day on which the costs of the rule were taxed ; or if there 
have been several allocators, the day on which the last allocatur 
was made. 

No. 20. — Writ of Capias ad Satisfaciendum on a 
Judgment in an Inferior Court, removed into one of 
the Superior Courts'. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of 
the faith ; to the sheriff of greeting. We com- 

mand you, that you take [if sued out of the Court of 
Exchequer, say '' We command you, that you omit not 
by reason of any liberty of your county, but that you 
enter the same, and take"] C. D., if he shall be found in 
your bailiwick, and him safely keep, so that you may 
have his body before us [or in the Common Pleas ** before 
our justices," or in the Exchequer ** before the barons of 
our Exchequer," as the case may be,'] at Westminster 
immediately after the execution hereof, to satisfy A. B. 
£ , which the said A. B. lately in [insert 

the style of the Court"], by the judgment of the said 
court recovered against the said CD., whereof the said 
C. D. is convicted; and which judgment was afterwards, 
on the day of in the year of our Lord 

removed into our Court of Queen's Bench [or 
** Common Pleas," or ** Exchequer of Pleas," as the case 
may be,] by virtue of an order of that our said court [or 
** of one of the justices of that our said court," 

as the case may be], in pursuance of the statute in such 
case made and provided, and the costs and charges at- 
tendant upon the application for the said order and upon 
the said removal were on the day of in 

the year of our Lord taxed and allowed by our 

said Court of Queen's Bench [or " Common Pleas," or 
•* Exchequer of Pleas," as the case may be] at £ 
and further to satisfy the said A. B. the said £ (a). 



236 New Rules^Hilary Term, 1853. 

together with interest upon the said two several sums 
at the rate of four pounds per centum per annum from 
the said day of in the year of 

our Lord (6), and have you there then this writ. 

Witness at Westminster, the day of 

in the year of our Lord 

(a) The costs attendant upon the removal of the judgment out 
of the inferior court into the superior court. 

(6) The day on which the costs of removal were taxed. 

No. 21. — Writ of Capias ad Satisfaciendum on a 
Rule or Order of an Inferior Court for Payment of 
Money, removed into one of the Superior Courts. 

Victoria, by the grace of God of the United King- 
dom of Great Britain and Ireland Queen, Defender of 
the faith ; to the sheriff of greeting. We com- 

mand you, that you take [if sued out of the Court of 
Exchequer y say ** We command you, that you omit not 
by reason of any liberty of your county, but that you 
enter the same, and take"] C. D. if he shall be found in 
your bailiwick, and him safely keep, so that you may 
have his body before us [or in the Common Pleas " before 
our justices," or in the Exchequer ** before the barons of 
our Exchequer, as the case may be,"] at Westminster im- 
mediately after the execution hereof, to satisfy A. B. 
£ , which lately in [insert the style of the 

court"], by a rule [or " order"] of the said court, entitled 
[as the case may be], were ordered to be paid 
by the said C. D. to the said A. B., and which rule [or 
** order"] was afterwards, on the day of in 

the year of our Lord , removed into our Court 

of Queen's Bench, [or ** Common Pleas," or ** Exchequer 
of Pleas," as the case may be], by an order of that our 
said court [or ** of one of the justices of that our 

said court," as the case may be], in pursuance of the 
statute in such case made and provided, and the costs 
and charges attendant upon the application for the said 
last-mentioned order and upon the said removal were on 
the day of in the year of our Lord 
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taxed and allowed by our said Court of Queen's Bench 

[or *' Common Pleas," or *' Exchequer of Pleas, as the 

case may he^ at £ and also to satisfy the said 

A. B. the said £ (a), together with interest on 

the said two several sums at the rate of four pounds per 

centum per annum from the said day of 

in the year of our Lord (5), and have you there 

then tnis writ. Witness at Westminster, the 

day of in the year of our Lord. 

(a) The costs of rexnoying the rule of the inferior court into the 
superior court. 

(6) The day on which the costs of removal were taxed. 

No. 22. — Writ op| Capias ad Satisfaciendum, on a 
Rule or Order of an Inferior Court for Payment of 
Money and Costs, removed into one of the Superior 
Courts. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith ; to the sheriff of greeting. We command 

you, that you take \if sued out of the Court of Exche- 
quer, ** We command you, that you omit not by reason 
of any liberty of your county, but that you enter the 
same, and take"] C. D., if he shall be found in your 
bailiwick, and him safely keep, so that you may have 
his body before us \or in Common Pleas *' before our 
justices," or in Exchequer ** before the barons of our 
Exchequer," as the case may be,"] at Westminster im- 
mediately after the execution hereof, to satisfy A. B. 
£ , which lately in \insert the style of the courtl, 

by a rule or [** order"] of the said court, entitled, ^c. 
[as the case may be"], were by the said court ordered to 
be paid by the said CD. to the said A. B., and also 
£ for the costs of the said rule, by the said court 

also ordered to be paid by the said C. D. to the said A. B., 
which said rule [or** order"] was afterwards, on the 
day of in the year of our Lord , 

removed into our Court of Queen's Bench [or '* Common 
Pleas," or " Exchequer of Pleas," as the case may be"], 
by an order of that our said court [or ** of one of 
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the justices of that our said court/' cls the case may be\ 
in pursuance of the statute in such case made and, pro- 
vided, and the costs and charges attendant upon the 
application for the said last-mentioned order and upon 
the said removal were on the day of in the 

year of our Lord taxed and allowed by our said 

Court of Queen's Bench [or** Common Pleas," or ** Ex- 
chequer of Pleas," as the case may he"] at £ , and 
also to satisfy the said A. B. the said £ (a), together 
with interest on the said three several sums at the rate 
of four pounds per centum per annum from the 
day of in the year of our Lord (^), and 
have you there then this writ. Witness at West- 
minster, the day of in the year of our 
Lord 

(a) The costs of remoying the rule from the inferior court into 
the superior court. 

(6) The day on which the costs of removing the rule from the 
inferior court were taxed. 

No. 23. — Writ of Habere Facias in Ejectment upon 

a Judgment by Default. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the faith, 
to the sheriff of greeting. Whereas A. B. lately 

in our Court of Queen's Bench [or " Common Pleas," or 
** Exchequer of Pleas," as the case may 6e], by the judg- 
ment of the same court, recovered possession of 
[here describe the property as in the writ of ejectment, or 
if part only of the land has been recovered, describe suck 
part as in the judgment'], with the appurtenances in your 
bailiwick : Therefore we command you, that, [if sued out 
of the Court of Exchequer, say ** Therefore we command 
you, that you omit not by reason of any liberty of your 
county, but that you enter the same, and "] without delay, 
you cause the said A. B. to have possession of the said 
land and premises with the appurtenances. And in what 
manner you 'have executed this our writ make appear to 
us [or in Common Pleas " To our justices," or in Exche- 
quer " To the barons of our Exchequer," as the case may 
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df], at Westminster immediately upon the execution 
hereof, and have you there then this writ. Witness 
at Westminster the day of in the year of 

our Lord 

No. 24. — Writ of Habere Facias and Fieri Facias 
for Costs upon a Judgment for Plaintiff in ejectment 
where Defendant has appeared. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith; to the sheriff of greeting. Whereas A. B. 

lately in our Court of Queen's Bench [or ** Common 
Pleas," or *' Exchequer of Pleas," as the case may be,'\ 
recovered possession of [here describe the property 

as in the writ of ejectment, or if part only of the land has 
been recovered, describe such part as in the judgment'}, 
with the appurtenances, in your bailiwick, in an action 
of ejectment at the suit of the said A. B. against CD.: 
Therefore we command you, that, without delay, you 
cause the said A. B. to have possession of the said land 
and premises with the appurtenances ; and we also com- 
mand you that [if sued out of the Court of Exchequer, 
say *' and we also command you, that you omit not by 
reason of any liberty of your county, but that you enter 
the same, and that " ] of the goods and chattels of the 
said C. D. in your bailiwick, you cause to be made 
£ , which the said A. B. lately in our said court 

recovered against the said C. D. for the said A. B.'s costs 
of the said suit, whereof the said C. D. is convicted, to- 
gether with interest upon the said sum at the rate of four 
pounds per centum per annum from the day of 

in the year of our Lord , on which day 

the judgment aforesaid was entered up, and have that 
money and interest aforesaid in our said court imme- 
diately after the execution hereof, to be rendered to 
the said A. B. ; and that you do all things as by the 
statute passed in the second year of our reign you are 
authorized and required to do in that behalf. And in 
what manner you shall have executed this our writ make 
appear to us [or in the Common Pleas '* before our 



^ 
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justices," or in the Exchequer " before the barons of our 
Exchequer/' as the case may ie,] at Westminster imme- 
diately after the execution hereof, and have you there 
then this writ. Witness, at Westminster the day 

of in the year of our Lord 

No. 25. — Writ of Fieri Facias for Costs on a Judg- 
ment for Plaintiff in Ejectment where Defendant has 
appeared. 

Victoria, by the grace of God of the United Kingdom 
of Great Britain and Ireland Queen, Defender of the 
faith; to the sheriff of greeting. We command 

you, that {if sued out of the Court of Exchequer, *' We 
command you, that you omit not by reason of any liberty 
of your county, but that you enter the same, and "] of 
the goods and chattels of C. D. in your bailiwick, you 
cause to be made £ which A. B. lately in our 

court of Queen's Bench [or ** Common Pleas," or ** Ex- 
chequer of Pleas," a* the case may 5c,] recovered against 
him, for the said A. B.'s costs of suit in an action of eject- 
ment brought by the said A. B. against the said CD. in 
that court, whereof the said CD. is convicted, together 
with interest upon the said sum at the rate of four pounds 
per centum per annum from the day of in 

the year of our Lord , on which day the judg- 

ment aforesaid was entered up, and have that money, 
with such interest as aforesaid, before us [or in the Common 
Pleas " before our justices," or in the Exchequer ** before 
the barons of our Exchequer," as the case may &e,] at 
Westminster immediately after the execution hereof, to 
be rendered to the said A. B. ; and that you do all 
things as by the statute passed in the second year of our 
reign you are authorized and required to do in that behalf. 
And in what manner you shall have executed this our 
writ make appear to us [or in the Common Pleas ** to our 
justices," or in the Exchequer ** to the barons of our 
Exchequer," as the case may be"], at Westminster imme- 
diately after the execution hereof, and have you there 
then this writ. Witness at Westminster the 

day of in the year of our Lord 



DIRECTIONS 



TO THE 



MASTERS OF THE COURTS, 

As GIYBN BT THE JUDOES IS H1LA.RT TeRM, 1853, IN LIEU 

OF Directions pretiouslt in Fokce. 



1. Between the 1st day of September and the Costs may 
24th day of October in each year, one of the masters ^nd oth^r 
of the Courts of Queen's Bench, Common Pleas, or matters had 
Exchequer shall have authority to tax bills of costs, ^fo'e one 
take references, and perform other necessary and ^ers Tn ""' 
immediate matters arising in or appertaining to any cation. 

or either of the said courts at the office of his own 
court ; and for such purpose one of the masters 
shall attend on certain days in each week, as may 
be found necessary, and of which due notice shall 
be affixed in the judges' chambers and in the re- 
spective offices of the masters of each court ; and 
such master shall be considered as the vacation 
master. 

2. In order to diminish as much as possible Cost of co- 
the costs arising from the copying of documents cuments.^" 
to accompany the briefs of counsel,. the masters 

are to allow only the copying of such documents, 
or such parts of documents, as they may con- 
sider necessary for the instruction of counsel, or 
for use at the trial. 

3. No fee to counsel to be allowed on writs of Counsel's 
trial, except on trials before the judge of the She- o7JjJ2^"'* 
riff's Court of London, or of other courts of record 

where attornies are not allowed to practise, and 
then one guinea only. 

M 
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Counsers 4. The masters in all cases shall have discretion 
and plead- to allow as between party and party the fees of 
generia* "* counsel 01 special pleader for drawing pleadings or 

other proceedings, whether special or otherwise, 

and advising. 

This rule is new, and will prove most beneficial to all 
parties, if it is carried out in a liberal spirit. The reader 
is referred to an excellent note by Mr. Chitty upoii this 
rule. 

No deciara- 5. When judgment is signed on a cognovit, or 
V°" '"' on a judge's order authorizing the plaintiff to sign 
in c"pio- judgment, no declaration to ground judgment shall 
vit. &c. be necessary or allowed on the taxation of costs. 
Attendance 6. The costs of attendance by counsel or special 
of counsel or pleader before a judge at chambers shall in no case 
forejudge." ^^ allowed, as between party and party, unless the 

judge shall certify for such allowance. 
Plaintiff re- 7. In all actions on contract, other than cases 
tekf""* t' wherein by reason of the nature of the action no 
of court a writ of trial can by law be issued, where the sum 
sum not ex- recovered or paid into court, and accepted by the 
inlfctions*' plaintiff in satisfaction of his demand, or agreed to 
on contract, be paid on the settlement of the action, shall not 
exceed twenty pounds (without costs), the plaintiffs 
costs, as against the defendant, shall be taxed ac- 
cording to the lower scale of allowances in the 
Proviso for schedule of costs hereunto' annexed : Provided, 
judge's cer- \)^2X, in case of trial before a judge in one of the 
1 cae, c. gypgj.jQ^ courts, or judge of assize, if the judge shall 
certify on the postea that the cause was proper to be 
tried before him, and not before a sheriff or judge 
of an inferior court, the^costs shall be taxed on the 
higher scale. 
Plaintiff re- 8. Where in like actions the sum indorsed on the 
*^°ti"n8 on* summons shall be more than twenty pounds, but 
contract not the plaintiff fails to recover more than that sum, 
more than and the judge does not certify as aforesaid, the 
summons plaintiff's costs against the defendant, whether he- 
indorsed for tween party and party or between attorney and 
*"<>"• client, shall be taxed as upon a writ of trial before 
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a judge of a court of record where attornies 
are not allowed to act as advocates, as herein- 
after provided for, but the defendant's costs, if 
any, are to be taxed upon the higher scale ; pro- 
vided that in cases triable before the sheriff or 
judge of an inferior court, where the judge shall 
refuse to make an order for such trial, the judge 
may, if he shall think fit, direct at the time of such 
refusal on what scale the costs of each party shall 
be taxed, and in default of such direction the costs 
of both parties shall be taxed on the higher scale. 

9. At the head of every bill of costs taken to the Heading of 
taxing officer to be taxed, it shall be stated whether ^q^^^. 
the sum recovered, accepted, or agreed to be paid 
exceeds the sum of twenty pounds, or not, in the 
following form : 

" Debt above twenty pounds." 
** Debt twenty pounds or under." 



TABLE OF COSTS. 



Gbnb&al Allowangb fob Plaintiffs and Dbfendants ; and, 

IN CA8B8 UNDEB £20, AS WELL BETWEEN AtTOKMBT A>'D 
CUBNT AS BETWEEN PaBTT AND PaBTT. 



above under 

Wbits. £20. £20. 

£ 8, d. £ 9. d. 

Summons 12 6 10 

Concurrent summons 10 7 6 

Renewed summons 10 7 6 

Capias 12 6 

Alias 10 

Piuries ; 10 

Capias ad satisfaciendum 12 11 

Renewed capias ad satisfaciendum 9 6 8 6 

Capias ad satisfaciendum for the residue 14 13 

Renewed Oil 6 10 6 

Fierifacias 12 11 

Renewed 9 6 8 6 

Renewed for the residue 14 13 

Renewed 11 6 10 6 

Fieri facias de bonis ecclesiasticis 14 6 

Renewed ... 12 

Habere facias possessionem and fieri facias, 
or capias ad satisfiEiciendum for costs in one 

writ 18 

Habere facias possessionem alone 16 

Special indorsements on writs of summons 5 2 6 

Writ of revivor 12 6 10 

Ejectment 16 

Of trial, exclusive of fee 8 

Subpoena ad testificandum 7 6 

Subpoena duces tecum 9 7 

If above four folios, additional per folio.... 8 4 

Exigi facias .* 1 1 

Capias utlagatum 110 

Elegit, Nos. 9, 10, and 11, in New Rules ... 16 

„ Nos. 12, 13, and 14 10 

Attochment 12 

Detainer 12 6 
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ABOVE UNDER 

£20. £20. 
Writs — continued, £ s. d, £ 5. d. 
Habeas corpus, obtained by plaintiff, includ- 
ing allowance 1 

Procedendo 15 

Venditioni exponas 13 6 

Supersedeas, if not issued by a prisoner Oil 

Copy and Sebyiob op Wbits. 

Of summons, the defendant being served in 

London, Middlesex, or Surrey, within two 

miles of the place of business of the attor- 
ney, for each defendant 5 5 

If beyond that distance, additional for every 

mile, but in cases under £20, not to exceed 

ten miles 1 6 

If the defendant should be served in any 

other county the same 'allowance, but the 

distance to oe calculated from the office of 

the attorney employed to effect service. 
Of writ of revivor, the same as summons. 
Of writ of ejectment, the same as of writ \ 

of summons, for each defendant r q q ^ 

And in addition for every folio of copyi 

beyond three / 

Correspondent's charges for service of writ, 
.^ including affidavit of service, and exclusive 

of mileage, in cases in which the fixed sum 

for costs does not apply 18 12 

The like, for service of subpcanas 8 6 5 

Extra for subpoenas duces tecum 2 2 

Notice of writ for service on a foreigner out 

of jurisdiction 3 3 

Agent's charges, according to circumstances,&c 
In cases in which the defendant shall avoid 

service, and an order shall be made to pro- 
ceed, a sum will be allowed for attendances 

to serve, according to circumstances. 

Of subpoena ad testificandum 5 3 

Of subpoena duces tecum 7 5 

iNST&trCTIONS. 

Instructions to 'sue or defend, for pleadings, 

special affidavits, where allowed, and to 

counsel 'on special matters 6 8 3 4 

To counsel in common matters 3 4 3 4 

For brief 13 4 6 8 

If difficult, and many witnesses or documents, 

discretionary. 



VNI>EB 


£20 


• 


^ 


9. 


d. 





3 







3 




o 


6 







3 







3 







3 







3 
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ABOVE 

£20. 

InstmctioTiB— continued. £ s. d. 

For every suggestion 6 8 

For plea of suggestion 6 8 

For issue in fact by consent 13 4 

For su^estion to revive or writ of revivor, 

when no rule necessary 6 8 

For rule for writ of revivor when necessary 6 8 

For proceeding in error 6 8 

To defend for executor, after suggestion of 

death of original defendant 6 8 

For agreement of damages 6 8 

For grounds of error 6 8 

For assignment of errors after notice 6 8 

For confession of action in ^ectment as to 

the whole or in part 6 8 

To reduce jury 13 4 

Drawing Pisadzhos, &c. 

Declaration, inclusive of instructions and 
ingrossing, and of attendance to file or 
deliver 1 5 

If above ten folios, for every folio 1 

One or more pleas, if three folios or under, 
exclusive of instructions, but inclusive of 
ingrossing 4 

If alK>ve three folios, for every folio drawing 10 

Joinder of issue, inclusive of ingrossing 4 

Demurrer, inclusive of ingrossing 4 

Joinder in demurrer, inclusive of isgrossing 4 

Marginal statement of matter of law for argu- 
ment, exclusive of copies for the judges ..068 034 

Replications, new assignments, grounds of 
error, assignment of errors, pleas to assign- 
ment of errors and other pleadings, the 
same as the foregoing charges for pleas. 

Issue or demurrer book 6 8 3 4 

Record. 

Postea, when drawn by attorney, including 
ingrossing, for every folio 1 1 

Judgment, whether by default or finsl 3 4 3 4 

Authority to receive monies out of court "030 2 

Suggestions, pleas to suggestions and subse- 
quent pleadings, of three folios or under, 
inclusive of ingrossment ., 4 3 

If above three folios, for every folio drawing 10 1 

Issue for the trial of facts by agreement, for 
every folio 1 1 

Special case, per folio 1 1 






10 








1 








3 








1 
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3 
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ABOVE UNDER 

£20. £20. 

Drawing, Pleading, &c. — continued, 

Agreementof damages and copy, if five folios £ s, d. £ s. d. 

or under 6 8 3 4 

Above 6 folios, for every folio, drawing 1 1 

And copy per foUo 4 4 

Drawing writ of inquiry 3 4 

Special particulars of demand or set-off, and 

copy, per folio 8 4 

Short ditto, and copy 5 2 6 

Abstract of pleas, when necessary, and fair 

copy, and copy for judge 5 4' 8 4 

Bill of costs ana copy for taxation, per folio ..008 

Copy for the opposite party 4 

Drawing bill of costs and copy, per folio 4<2., 

not to exceed 

Copy for the opposite party, per folio 4ij., 

not to exceed 

Drawing and ingrossing common cognovit, 

and attendance thereon 13 4 

If special and long 1 

Replication, accepting money out of court in 

full of demand, inclusive of instructions ..040 
Similiter, or joinder of issue, to obtain order 

to try before sheriff 



• • • 






4 








4 








6 


8 





10 








3 








3 






InQAOSSINO and COPYINO. 

Declarations, above ten folios, per folio 4 4 

Other pleadings before enumerated, above 

three foUos, per folio 4 4 

Issue (pleadings), if fifteen folios or under ..050 

If above fifteen folios, for every folio 4 4 

Issue (pleadings), if ten folios or under .... 3 4 

Above ten folios, per folio 4 

All proceedings on paper, per folio 4 4 

The like on parchment, per folio 6 4 

Judgments for non-appearance on specially 
indorsed writs, or writs of revivor, and in 
ejectment, to' be taken as nine folios, in- 
cluding the writ, in actions above £20, and 
six folios under £20. 
The allowance of £1 3«. 2d, for interlocutory 
judgments will be discontinued, and the 
drawing, entry, and other charges will for 
the future be according to this scale. 
The length of interlocutory and final judg- 
ments will be allowed as heretofore. 



UXDER 
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248 New Rules^-Hilary Term, 1853. 

ABOYB 
NOTICBB. £20. 

To declare, reply, and subsequent pleadings, £ «. d. 
copy and service 4 

By defendant to bring issue to trial, copy and 
service 4 

For special jury, to opposite attorney, copy 

and service, pursuant to sec. 109 5 

The like, to sheriff, pursuant to sec. 112 ... . 5 

To executor or administrator of sole defend- 
ant deceased, to appear to writ and sug- 
gestion... ». 5 3 

To sheriff^ of renewal of execution, exclusive 
of any payment 6 3 

To plaintiff in error, to assign errors 5 3 

Of discontinuance of error 4 3 

Of confession of error 4 3 

Of plaintiff's in error intention to proceed, to 
personal representatives of defendant, de- 
ceased 5 3 

Of appearance, when appearance duly en- 
tered, and notice given on the day of ap- 
pearance, but not otherwise 4 

Of appearance to writ of revivor 6 

To plead 4 

Of declaration, when necessary, copy and 
service 6 5 

Of objection for misjoinder or nonjoinder of 

plaintiff, copy and service 4 3 

To sheriff, to discharge a prisoner out of cus- 
tody, copy and service 5 4 

Notice in ejectment, to defend for part of pre- 
mises and service 6 

If above three folios, for every folio additional 10 

Notice of admission of right and denial of 
ouster, by a joint tenant, &c 6 

If above three folios, for every folio 4 

Discontinuance by claimant in ejectment, and 
service 6 

Of confession of action of ejectment as to the 

whole or in part, and service 10 

Of trial, inquiry, demand of residence of 
plaintiff, of authority for issuing vnit, and 
all other common notices 4 3 

To admit, or produce, if short 7 6 5 

The like, if long 10 6 

If very long and special, a larger allowance 
may be made in cases above £20. 

Additional allowance for mileage as upon the 
service of a writ. 






3 








3 








3 
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ABOYB UMDEB 

£20. £20. 

Copy and Sbryice. £ «. d, £ a, d. 

Of special and common rules 5 4 

Of special rule above three folios, per folio 

additional 4 4 

Of summons or order of a judge 3 3 

Of order to charge a prisoner in execution . . 5 
Of master's note of receipt and of affidavits in 

error in feet 7 

Of master's note of receipt in error in law ..050 
Mileage on services, as upon a writ of summons. 

Ejectment. 

Instructions to sue, and examining deeds 13 4 

If a question of title 1 1 

Attendances. 

To search for appearance to writ of summons 3 4 3 4 

Two searches will be allowed if necessarily made. 

To obtain undertaking to appear to process ..050 050 

To give undertaking to appear 5 5 

Deponent to be sworn (where allowed), for 
niles where no attendance in court, to enter 
exception to bail, to leave writ at sheriff's 
office, to obtain return to writ, to alter or 
amend pleadings, to file any proceeding, to 
obtain office copies, consent to any sum- 
mons, for postea (if necessary), to set down 
case, or demurrer, each judge with demur- 
rer book or special case, to deliver points * 
to each judge, to ascertain if books delivered, 

and other Uke attendances 3 4 3 4 

To set down cause for trial 6 8 6 8 

On each counsel with brief at trial, fee under 
20 guineas, to reduce special jury, summons 
before a judge, and to pay money into court 6 8 3 4 
On counsel with brief, fee 20 gmneas and 

above 13 

To receive money out of court 10 

Counsel with brief, on motion, if above one 

guinea fee 6 

If one guinea only 3 

Consultation with counsel 13 

Conference with coimsel 6 

Fee on every record or writ of trial 6 

For common jury panel 3 

For special jury panel 6 

M 2 



4 














6 


8 


8 





3 


4 


4 





3 


4 


4 
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ABOYB UNDER 

£20. £20, 

Attendances — continued, £ 8, d. £ a, d. 

To obtain names of viewers 6 8 3 4 

To enter any suggestion on roll, when neces- 
sary 3 4 3 4 

Attending court, cause made a remanet .... 13 4 6 8 

Attending for fresh panels after remanet, as 
before. 

Attendances incidental to agreement of amount 
of damages, according to the circumstances. 

Attendance in pursuance of notice to admit .068 

Por every hour beyond one 6 8 

Attending making admissions, except under 
special circumstances 6 8 

On reference to master upon common mat- 
ters, such as to compute upon a bill or 
bond 6 8 

Special matters 13 4 

For every hour after the first 6 8 

If counsel in attendance, attorney attending .068 

Above one hour 18 4 

To attest confession in ejectment 6 8 

To file memorandum of error, and obtain 
master's receipt 6 8 3 4 

Assizes, each day, exclusive of expenses, but 
inclusive of all matters transacted, except 
one attendance upon each counsel with brief 2 2 

Expenses, exclusive of travelling, for each 

day 110 

Travelling expenses, the amoimt actually and 
reasonably paid, but in no case exceeding 
1». permUe one way. 

If two causes, in each, per day, for attendance 111 6 

If three causes, or more, each 1 1 

If more than one cause, expenses at £1 1«. 
each day, and travelling expenses to be di- 
vided equally. 

Clerk's attendance, discretionary, if more than 
one cause, or on special cases, not exceed- 
ing per day, inclusive of expenses, except 
travelling 110 

In assize towns, in which two lists are made, 
and in special jurv causes, the attendance 
of the attorney will not be allowed from the 
commission day, but only from such period 
as his attendance became proper. 

On writ of inquiry, or writ of trial, at a dis- 
tance, if no other business, inclusive of ex- 
penses, per day 2 2 1 1 
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ABOVE UNDER 

£20. £20. 

Attendances — continited, £ s. d, £ s. d. 

If two cases, each 1 11 6 13 4 

If more than two cases, each 1 1 13 4 

Travelling expenses as before, and to be ap- 
portioned if more than one cause. 

In London or Middlesex, or in. same town, on 
trial or writ of inquiry, when cause in paper 
and not tried, per day 13 4 

On trial 1 1 

Ditto, if occupied the whole day 2 2 

Managing clerk to conduct cause at a distance 

when only one cause, per day Ill 6 

If more than one cause, each 1 1 

Travelling and other expenses, the same as 
attorney. 

Court, on motion, rule nisi granted 6 8 

The like, on rule absolute, £^ter rule nisi 13 4 

The like, previous to argument, per day 6 8 

•The like, in cases set down in the paper, not 

exceeding, for a whole term 2 

After term, when sittings, not exceeding 1 

(0 13 4 

Taxation on postea I to 

(l 

More, according to time occupied. 

|0 6 8 

Ditto, costs of cause, otherwise than on postea < to ^034 

(O 13 4 ) 

Ditto, costs of judgment only, and ordinary 

interlocutory matters 3 4 3 4 

Briefs. 

Minutes of evidence 13 4 

Brief, and one fair copy, where cause tried 
before judge of a court of record, where 
Attomies are not allowed to act as advo- 
cates, not exceeding 2 

In the like case, fee to coimsel and clerk 1 3 6 

For drawing, per folio 1 

Copyings 4 

Term Fees and Letters. 

Proper business 13 10 

Agency 16 12 

Letters, when no term fee, proper business ..030 020 

Agency 5 3 
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ABOYB xnai>BR 
£20. £20. 

Term Fees and Jjelten— continued, £ a, d. £ «. d. 

Letters, in interlocutory matters, proper 2 

Agency 3 

In actions under 20/. no allowance will be 
made for letters for the vacation preceding 
the term in which a term fee shall be 
allowed. 

Lettsbs. 

Letter before action, and other letters 3 6 2 

Circular letters, after the first 16 10 

Affidatits. 

Drawing special affidavits, per folio 0-1 1 

Ingrossing same, exclusive of affidavits of 
increase 4 

Common affidavits of five folios or under, in- 
cluding ingrossing and oath 6 5 

Affidavit of increase, including ingrossing 

and oath 

Copy for the other side .... 

Seabches. 

All common searches, exclusive of payment .034 
If very long 13 4 

Counsel. 

To attend reference to master, not exceeding, 

except on examination of witnesses 2 2 

To settle special indorsement on writ. 

Warbant op Attobnby. 
Costs of signing judgment 3 10 

Defendants. 

Appearance 7 6 

For each additional defendant, inclusive of 

payment 1 6 1 6 

A second summons and order for time to 

plead shall be allowed in special cases 

above 20/. when necessary. 

Counsel's Clerk's Fees. 

The fees to be allowed to counsers clerk not 

to exceed as imder : — 

Upon a fee under 5 guineas 2 6 

. 5 guineas and under 10 guineas 5 

10 guineas and under 20 guineas 10 
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ABOVE UNDER 

£20. £20. 

Counsers Clerk's Fees — continued. £ s, d, £ «. d. 

20 guineas and under 30 guineas 15 

30 guineas and under 50 guineas 1 

50 guineas and upwards (JeJcen?. 

On Consultations. 

Senior's clerk 7 6 

Junior's clerk 2 6 

On general retainer 10 6 

On common retainer 2 6 

On conference 5 

If resident If resident 

in the town at a distance 

in which from the 

the cause place of 

is tried. triaL 

Allowance to Witnesses. £ s, d, £ a, d. 

Common witnesses, such as labourers, 1 n 5 
journeymen, &c., per diem | 

7 6 
to • 
10 
( 10 6 
Auctioneers a^d acccountants, per diem ..I to 

(110 
Professional men, per diem 1 1 



Master tradesmen, yeomen, and farmers, 
per diem ) ^ 



Ditto, inclusive of all except travelling) 
expenses, per diem j 

Attomies' or other clerks, per diem 10 6 

Engineers and surveyors, per diem 1 1 

Notaries, per diem 1 1 

il 1 . 
S?no"Xa: 1 1 
lowane*. necpt f 
after th* Sm > per 
daj, aad than a i ;i{0_ 
rcaM»abla ■om 1 «*«»". 
for nfradiinanty 
and convayanM. ' 

/ 5 

Females, according to station in life, per . 

^^ 10 
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If resident If resident 

in the town at a, distance 

in which 

the cause 

is tried. 

Allowance to Witnesses — continued. £ s. d. 

Police inspector, per diem 5 

Police constable 3 

If the witnesses attend in one cause only, they will be entitled 
to the full allowance. If they attend in more than one cause, they 
will be entitled to a proportionate part in each cause only. 

The travelling expenses of witnesses shall be allowed according 
to the sums reasonably and actually paid, but in no case shall 
exceed Is, per nule one way (a). 

(a) The master ought not to allow for the trarelling expenses of 
witnesses a greater amount than is reasonable, though it does not 
exceed Is, a mile, and though it has been actually paid by the 
party bringing them ; Hunter t. Liddell^ 16 Q. B. 402. As to dis- 
allowing expenses incurred in qualifying witnesses to give evi- 
dence, see Small v. Batho, 21 L. J., Q. B. 254 ; Gravatt v. Attufood, 
21 L. J., Q. B. 215. 

MISCELLANEOUS. 

Close copy of proceedings ui agency cases, ^d. per folio, according 
to actual length. 

In cases under 20/. no allowance will be made in respect of the 
following matters : — 

Attending deponent to be sworn to affidavit. 
Advice on evidence. 
Maps, plans, or models. 

For maps or plans, when used in cases above 20/., from 1/. Is. to 
3/. 35. 

All other allowances will be made as heretofore, except so far as 
it may be necessary to reduce or increase the same, conformably 
to the scale of fees published on the 24th of November, 1852. 

(Signed) Cajcpbell, 

J. Jervis, 
F&ED. Pollock, 
E. H. Aldbrson, 

"W. WlOHTlCAN, 
T. *J. :]?LATT, 

W. Erle, 
T. N. Talpottrd, 
Sam. Martin. 
27th January, 1853. 



TABLE OF FEES 



IN THE 



SUPERIOR COURTS OF COMMON LAW. 



Nov. 24th, 1852. 

In pursuance of an Act passed in the session of Parlia- 
ment held in the fifteenth and sixteenth years of the 
reign of her Majesty, chapter seventy- three, entitled 
"An Act to make Provision for a permanent Esta- 
blishment of Officers to perform the Duties at Nisi 
Prius, in the Superior Courts of Common Law, and 
for the Payment of such Officers, and of the Judges' 
Clerks by Salaries, and to abolish certain Offices in 
those Courts:" We, the undersigned, being two of 
the Commissioners of her Majesty's Treasury, have 
caused the undermentioned Tables of Fees to be 
prepared, specifying the fees proper to be demanded 
and taken in the offices undermentioned, and at the 
Judges' Chambers, in the superior Courts of Com- 
mon Law ; and that all other fees in such offices 
and chambers should be abolished, namely : — 

OlfnCEB OF THE MaSTEBS OF THE ThBEE SuPEBIOR CoUBTS. 

£ 5. d. 

Every writ (except writ of trial or subpcona) 5 

Every concurrent, alias, pluries, or renewed writ 2 6 

Every writ of trial 2 

Every writ of subpcena before a judge or master 2 

Ditto, before the sheriff 1 

Every appearance entered 2 

Ditto, each defendant after the first 1 

Filing every affidavit, writ, or other proceeding 2 

Amending every writ, or other proceeding 2 

Every ordinary rule 1 

Every specif rule, not exceeding six folios 4 

Ditto, exceeding six folios, per folio 6 

Note,— '"Plana, sections, &c., accompanying rules, 
to be paid for by the party taking the rule, ac- 
cording to the actual cost. 



«. 
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£ 

Eyery judsment by default O 

Every finsi judgment, otherwise than judgment by de- 
fault O 

Taxing eyery bill of costSt not exceeding ^iree folios . . O 
Ditto, exceeding three folios, when taxed as between party 

and party, per folio 

Ditto, exceeding three folios, when taxed as between 
attorney and client, or where the attorney taxes 

his own bill, per folio 1 

Every reference, inquiry, examination, or other special 
matter referred to the master, for every meeting, not 

exceeding one hour 

Ditto, for every additional hour or less 

Upon payment of money into court, viz. : — 

for every sum under £60 

£60 and under £100 

£100 and above that sum > 1 

Every certificate 

Office copies of praecipe, or other proceedings, per folio . 

Every search, if not more than two terms 

Ditto, exceeding two, and not more than four terms .... 

Ditto, exceeding four terms, or a general search 

Every affidavit, affirmation, &c. tsJcen before the master 
Filing every recognizeuice or security in ejectment or 

error 

Every allowance and justification of bail 

For taking special bail as a conmiissioner 

Filing affidavit, and inrolling articles previous to the ad- 
mission of an attorney 

Every re-admission of an attorney 

All other fees than those above mentioned are hereby 
abolished, and are not to be taken by any person in 
the masters' offices, under any pretence whatever. 

Offices of thb Associates to the Three Chief Judges. 

Every record of Nisi Prius, delivered to the Associate to 

be entered for trial 1 5 

Every trial of a cause, from plaintiff 1 

Ditto, from defendant 15 

Ditto, if the trial continues more than one day, then for 

every other day, from plainj,iff and defendant, each 10 

Returning the postea 5 

Every cause made remanet, at the instance of the parties, 
to be paid by plaintiff or defendant, as the case maj 

be 10 

Every cause withdrawn, to be paid by the party at whose 

instance it is withdrawn 5 

Re-entering every record of nisi prius, made remanet, &c. 2 
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£ a. d. 
"BTery reference, from plaintiff and defendant, each .... 5 

"Every amendment of any proceeding whatever 2 

Every order or certificate 6 

Every special case, or special verdict, in addition to the 

charge for ingrossing and copying, at the rate of 4<^. 

per folio, from plaintiff and defendant, each 10 

Attending any court or otherwise, with any record, or 

other proceeding, under writ of subpoena or special 

order of court, per day 1 

' All other fees than those before mentioned are hereby 
abolished and are not to be taken by any person in 
the Associates' offices, imder any pretence whatever. 

CHAMBERS OF THE CHIEF AND PUISNE JUDGES. 

Every summons to try an issue before the sheriff 1 

Every other summons whatever, whether in term or va- 
cation 2 

Every order to try an issue before the sheriff 1 

Every other order whatever of an ordinary nature 2 

Every order of a special nature, such as reference to 
arbitration, or attendance of witnesses at arbitra- 
tion ; service of process on person resident abroad ; 
reference to the master to fix sum for final judg- 
ment; revival of judgment, and the like -. 5 

Every fiat, warrant, certificate, caveat, special case, spe- 
cial verdict, or the like 5 

Every affidavit, affirmation, &c., whether in term or va- 
cation, each deponent 1 

Every affidavit kept for the purpose of being conveyed 

to the proper office to be filed 10 

Every proceeding filed 2 

Every admission of an attorney 1 

Every approbation of commissioners for taking affidavits 

or special bail 2 6 

Every commission for taking affidavits or special bail, 

exclusive of stamp duty, ingrossing and sealing .... 1 
Every other commission for any purpose whatever, ex- 
clusive of stamp duty, ingrossing, and sealing 10 

Every acknowledgment by married women 10 

Office copies of judge's notes, or of any other proceeding 

whatever, per folio 6 

Every cognizance or bond of any description whatever . 10 

Every allowance of writ of error 10 

Bail on cepi corpus, habeas corpus, error, or ejectment ..020 
Delivering bail-piece off the file, or justification of bail ..020 

Every committal 5 

Every exhibit signed by judge 1 
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£ 8. d. 

Producing judge's notes 5 

Bill of exceptions signed by judge 5 

Order in legacy duty cases 5 

Crown Hevenue cases, from defendant 5 

Attendance in any court, or otherwise, under subpoena 
or special order of court, to give evidence, or produce 

documents, per day 1 

Attendance as a commissioner to take affidavit, &c., or 

at a judge's house or elsewhere, at request of parties 10 

Appointment of commissioners under glebe exchange . . 10 

Allowance of bye-laws or table of fees 1 

Report on private bill 6 

Attendance by coimsel, each side 5 

Note. — All plans, sections, &c., accompanying any order or 
office copy to be paid for by the party, accorcung to the 
actual cost. 

In cases where the party has been allowed to sue in fonn& 
pauperis, the fees are not to be demanded or taken, nor 
in cases where such fees would be payable by any revenue 
or other government department. 

All other fees than those before mentioned are hereby abo- 
lished, and are not to be taken by any person at the judge's 
chambers under any pretence whatever. 

Given under our hands at the Treasury Chambers, Whitehall, 
this twentibth day of November, 1852. 

Chandob, ) Two of the Commissioners of 

Thob. Bateson, ] Her Majesty's Treasury. 

We the undersigned Judges of the Superior Courts of 
Common Law do settle, allow, and sanction the 
before-mentioned Table of Fees prepared by the Com- 
missioners of her Majesty's Treasury, and we do 
hereby establish the same, under the provisions of 
the aforesaid Act. 

Dated the twenty-second day of November, 1852. 

r A »^i>i7T T / Lord Chief Justice of the 

I.AMPBELL, j Court of Queen'sBench. 

John Jervts \ ^°^^ ^^^®^ Justice of the 

J OHN J ERVis, I ^^^^ ^^ Common Pleas. 

Feed. Pollock, | ^^'*^ H^^!.^,,^"^^ °^ ^' 
X JM.1/. X */*.i.w^j»., ^ Court of Exchequer. 



T. N. Talpocbd, J Common Pleas. 
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The before- mentioned Table of Fees having been 
sanctioned and allowed by the Lord Chief Justices, the 
Lord Chief Baron, and other Judges, as required by 
the said Act, we do hereby order that the said Table 
of Fees be inserted and published in the London Gazette. 

Treasury Chambers. Whitehall, the twenty-second day of 
November, 1852. 

Chandos, ) Two of the Commissioners of 

Thos. Bateson, ] Her Majesty's Treasury. 



iRTJLES OF THE COURTS 

OP 

QUEEN'S BENCH, COMMON PLEAS, AND EXCHEQUEB, 

As TO THE Admission and Re- admission of Attornies, 
AND to the Taking out and Henewal op Ceutipicatbs 
OT,— Hilary Term, 1853. 



I. Examination, Admission, and Re-admission of 
Attomies, 
II. Regulations for conducting the Examination. 
III. Taking out and Renewal of Attomies* Certi- 
ficates, 



I. Examination, Admission, and Re-admission 

OF Attornies. 

Recital of Whereas by section 15 of the statute 6 & 7 Vict. 

statute 15 c. 73, it was enacted, **That it shall be lawful for 

c. 73, ss^'^ ** ^^ Judges of the Courts of Queen's Bench, Com- 

15, 1*6, em- '' mon Pleas, and Exchequer, or any one or more 

powering it Qf them, and he and they is and are hereby autho- 

appolnt ex- " ^^zed and required, before he or they shall issue 

aminers. '* a fiat for the admission of any person to be an 

'' attorney, to examine and inquire, by such ways 

'' and means as he or they shall think proper, 

*' touching the articles and service, and the fitness 

'* and capacity of such person to act as an attor- 

*' ney ; and if the judge or judges as aforesaid shall 

'* be satisfied by such examination, or by the certi- 

'* ficate of such examiners as hereinafter mentioned, 

'' that such person is duly qualified, and fit and 

** competent to act as an attorney, then, and not 

'* otherwise, the said judge or judges shall, and he 
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'* and they is and are hereby authorized and re- 
*' quired to administer or cause to be administered 
'* to such person the oath herein-after directed to be 
'* taken by attornies and solicitors, in addition to 
*' the oath of allegiance, and after such oaths taken 
'* to cause him to be admitted an attorney of such 
*< court ; " and by section 16 of the said statute it 
was further enacted, " For the purpose of facili- 
'' tating the inquiry touching the due service under 
'' articles as aforesaid, and the fitness and capacity 
'* of any person to act as an attorney, that it shall 
" be lawful for the judges of the Courts of Queen's 
'* Bench, Common Pleas, and Exchequer (or any 
'' eight or more of them, of whom the chiefs of the 
'' said courts shall be three), from time to time to 
*' nominate and appoint such persons to be ex- 
" aminers for the purposes aforesaid, and to make 
'' such rules and regulations for conducting such 
** examination as such judges shall think proper :" 
And whereas, in order to carry the said statute 
more fully into effect, it is expedient annually to 
appoint examiners, subject to the control of the 
judges, in manner herein-after mentioned. 

And whereas, pursuant to the said statute, cer- 
tain rules, orders, and regulations were made by 
the judges of the said courts in Easter Term, 1846 ; 
and other rules, orders, and regulations of the said 
courts, or one of them, have been from time to 
time previously made relating to the examination, 
admission, ana re-admission of attornies and their 
annual certificates : 

And whereas it is expedient to consolidate and 
amend the said rules, orders, and regulations, in 
manner hereinafter mentioned : 

It is therefore ordered, that from and after the Repeal of 
first day of Trinity Term next, all rules, orders, and ^*"'*"8 
regulations relating to the examination, admission, 
and re-admission of attornies, and the taking out 
and renewal of their annual certificates, be, and 
they are hereby annulled : Provided that all 



Appoint- 
ment of 
examiners. 
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notices, appointments, and other steps and pro- 
ceedings duly made, had, or taken, or to be hsul or 
taken under and by virtue of the rules, orders, or 
reg^ations, or any of them hereby to be annulled, 
shall be valid, and may be carried into effect, any- 
thing herein to the contrary notwithstanding ; and 
it is ordered, that the following rules, orders, and 
regulations shall, from and after the said first day 
of Trinity Term next, be substituted in lieu of all 
such former rules, orders, and regulations what- 
soever : 

I. The several masters for the time being for the 
Courts of Queen's Bench, Common Pleas, and 
Exchequer respectively, together with sixteen attor- 
nies or solicitors, to be appointed by a rule of 
court in every year to be examiners for one year, 
any five of whom (one whereof to be one of the said 
masters) shall be competent to conduct the exami- 
nation ; and that, subject to such appeal as herein- 
after mentioned, no person who shall not have been 
previously admitted a solicitor of the High Court 
of Chancery shall be admitted to be sworn an 
attorney of any of the courts, except on production 
of a certificate signed by the major part of such 
examiners actually present at and conducting his 
examination, testifying his fitness and capacity to 
act as an attorney, and in the usual business trans- 
acted by an attorney ; such certificate to be in force 
only to the end of the term next but one following 
the date thereof, unless such time shall be specially 
extended by the order of a judge (a). 

This is a re-enactment of £. T., 9 Vict. r. 1. The words 
in italics are new. 

(a) The court has not power to extend this time, but the 
extension must be by order of a judge ; Totmg, Ex parte, 
13 Q. B. 662. 

Bxamina- jj^ 'pjjg examiners so to be appointed shall con- 

tioiu to be , , ., . ^. ■i'^' , , 

conducted duct the said exammations under regulations to be 
under regu- first submitted to and approved by the judges. 

lations ap- rr J J & 

proved bj This is a re-enactment of E. T., 9 ^Vict. r. 2 ; seepott 266. 
judges. 



No person 
to be ad- 
mitted with' 
out their 
certificate 
of his fit- 
ness and 
capacity. 
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III. In case any person shall be dissatisfied with Appeal 
the refusal of the examiners to grant such certificate, J^*^* '*" 
he shall be at liberty, within one month, to apply grant cer- 
for admission by petition in writing to the judges, tiacate. 
to be delivered to the clerk of the Lord Chief 
Justice of the Court of Queen's Bench, upon which 

no fee or gratuity shall be received, which applica- 
tion shall be heard in Serjeant's Inn Hall by not 
less than three of the judges. 

This is a re-enactment of E. T., 9 Yict. r. 3. The words 
in italics are new. 

IV. And whereas the hall or building of the In- Haii of Law 
corporated Law Society of the United Kingdom, in Society to 
Chancery Lane, is a fit and convenient place for ^® ^^^^ p!*°* 
holding the said examinations, and the said society tion. 
have consented to allow the same to be used for 

that purpose, it is ordered, that, until further order, 
such examinations be there held on such days as 
the said examiners or any five of them shall appoint; 
and that any person not previously admitted an 
attorney of any of the three courts, and desirous of 
being admitted, shall (a) give notice to the said Notice to 
examiners, before the commencement of the term «ja™infrs 
next preceding that in which he shall propose to be to appV^or 
examined, of his intention to apply for examina- examiaa- 
tion, by leaving the same with the secretary of the *^®°' 
said society at their said hall ; which notice shall 
also state his place or places of residence or service 
for the last preceding twelve months, and in case 
of application to be admitted on a refusal of the 
certificate shall give ten days' notice, to be served 
in like manner, of the day appointed for hearing 
the same (a). 

• 

This is a re-enactment of E. T., 9 Yict. r. 4, except that 
it omits the words referred to in the following note. 

(a) The words ** in addition to the notices already re- 
quired," were here inserted in the former rule. 

V, Three days at the least before the commence- ?**?^ '° 
roent of the term next preceding that in which any master's 
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office of person not before admitted shall propose to be ad- 
piaceof mitted an attorney of either of the courts, he shaO 
ofcterMcc.*. cause to be delivered at the Master^s ^office (a) a 
applying to' Written notice, which shall state his place or places ^ 
be admitted, of abode or service for the last preceding- twelve 
months, and the name and place of abode of the 
attorney or attomies to whom he was articled and • 
assigned (if any such assignment has been made), j 
and the Master shall reduce all such notices as in 
this rule first mentioned into an alphabetical table 
or tables, under convenient heads, and affix the ' 
same, on the first day of term, in some conspicuous 
place within or near to and on the outside of each 
Entry of court ; and such person shall also, for the space of 
place of Qne full term previous to the term in which he shall 
tobe^made ^PP^Y ^® ^^ admitted, enter or cause to be entered 
in books at in two books kept for that purpose, one at the 
^h^*be chambers of the Lord Chief Justice or Chief Baron 
of the court in which he applies to be admitted, 
and the other at the chambers of the other judges 
or barons of such court, his name and place or 
places of abode, and also the name or names and 
place or places of abode of the attorney or attornies 
to whom he shall have been articled and assigned 
{if any such assignment has been made). 

This is a re-enactment, with slight alterations, of £. T., 
9 Vict., r. 6. The words in italics are new. 

(a) The words "instead of affixing the same on the 
walls of the court, the usual written notices, which shall 
state, in addition to the particulars now required, his place, 
&c./' were inserted in the former rule for the words found 
in this rule. 



Renewal of VI. Every person so proposing to be admitted 
notices for ^^ attorney of either of the said courts, who shall 
tioQ or ad- have given such notices of his intention to apply 
mission, for examination and admission as aforesaid, or as 
mer 'ones'" authorized by this rule, and who shall not have 
not acted attended to be examined, or not have passed the 
on, &c. examination, or not have been admitted, may, 
within one week after the end of the term for 
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ivhich such notices were given, renew the notices 
for examination or admission for the then next 
; ensuing term, and so from time to time as often as 
I lie shall think proper; and that all such renewed 
notices shall be added to the list of notices of 
admission and re-admission, and placed up on tha 
first day of the term in the said courts, chambers, 
and offices ; and the applicants named in such re- ^^f." ®"*^^* 

J ^' 1 ^ • J • ^r 1. applicant 

newed notices may be exammed m the ordinary are to be 
way, in pursuance of such last-mentioned notices, examined 
; but shall not be admitted until the last day of the "^ ^™'*' 
; term, unless otherwise ordered by one of the said 
courts or a judge thereof. 

This rule is new. 

VII. On an application to re-admit an attorney Notice, &c., 
who has been struck off the rolls, the applicant tfon^for^re" 
shall, before the commencement of the term next admission, 
preceding that in which he intends to apply to be 

re- admitted, give notice thereof as in the case of 
an original admission (a), and the affidavits in sup- Affidavits 
port of such application shall be filed at the office °°* 
of the master, and a copy thereof left at the 
chambers of the Lord Chief Justice of the court of 
Queen's Bench, before the term on the last day of 
which the notice for re-admission is intended to be 
made ; and the rule for such re-admission shall be Rule for 
drawn up on reading such affidavit, and an affi- admission. 
davit of such copy having been left and notices 
given in compliance with this rule. 

This rule provides for a new mode of getting re-admitted. 
See for the former practice, 1 Chit. Arch. 53. 
(a) See awbe r. v, 

VIII. A printed copy of the list of the admissions List of ad- 
and re-admissions shall be stuck up in the Queen's ™""°°^. 
Bench, Common Pleas, and Exchequer offices, and missions 
at the judges* hall or chambers of each court in to he stuck 
Rolls Gardens. "p- 

Tlus is a re-enactment of part of £. T., 9 Yict., r. 5. The 
words ia italics are new. 

N 



266 New Rules— Hilary Term, 1853. 

II. — Rboulatioks approved by the Judges for 
THE Examination or Persons APPLYrNG to 

BE ADMITTED AS AtTORNIES OF THE CoURTS 

OF Queen's Bench, Common Pleas, or Ex- 
chequer. 

[These regulations are similar to those made in Eastei 
Term, 1846 (2C.B. 793), except that the words in italics 
are new.] 

Articles of I. Everv person applying to be admitted an 

^'^^bi'i*? attorney of any of the said courts pursuant to the 

withsecre- Said Tules shall, within the first seven days of the 

tary of Law term in which he is desirous of being admitted, 

Society; leave, or cause to be left, with the secretary of the 

said Incorporated Law Society, his articles of 

clerkship, duly stamped, and also any assignment 

also an- which may have been made thereof, together with 

swers to answers to the several questions hereunto annexed, 

qlllwltions. signed by the applicant, and also by the attorney, 

or attornies, London agent, barrister, or special 

pleader, with whom he shall have served his 

clerkship. 

Examiners II. In case the applicant shall show sufficient 

™*y ^"" cause, to the satisfaction of the examiners, why the 

regufation first regulation cannot be fully complied with, it 

as toiearing shall be in the power of the said examiners, upon 

the articles, sufficient proof being given of the same, to dispense 

with any part of the first regulation that they may 

think fit and reasonable. 

Answers to HI. Every person applying for admission sfaali 

t^M •^"*"" ^'s^» 1^ required, sign and leave, or cause to be left, 

with the secretary of the said society, answers in 

writing to such other written or printed questions 

as shall be proposed by the said examiners touching 

shall attend ijig g^id service and conduct, and shall also, if 

persomaiy required, attend the said examiners personally, for 

for expia- the purpose of giving further explanations touching 

nations; ^jjg same, and shall also, if required, procure the 

shall pro- attorney or attornies with whom he shall hare 

cure attor- •^ 



<«^^~ ,m*^r^^ - ^..«— I »"lM 
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served his clerkship, as aforesaid, to answer, either ney to an- 
personally or in writing, any questions • touching *^«' Q^^*- 
such service or conduct, or shall make proof to the °°'* 
satisfaction of the said examiners of his inability to 
procure the same. 

IV. Every person so applying shall also attend "^^^^ attend 
the said examiners at the hall of the said society, and answer 
at such time or times as shall be appointed for that written 
purpose, pursuant to the said rule, as the said ^"^^^^^^s, 
examiners shall appoint, and shall answer such 
questions as the said examiners shall then and 

there put to him, by written or printed papers, 
touching his fitness and capacity to act as an 
attorney, and in the usual business transacted by 
an attorney, 

V. Upon compliance with the aforesaid regu- Examiners, 
lations, and if the major part of the said examiners *^ **'*'^®f* 

, / J , * , . . .J may grant 

actually present at and conducting the said ex- certificate, 
amination (one of them being one of the said 
masters) shall be satisfied as to the fitness and 
capacity of the person so applying to act as an 
attorney, the said examiners so present, or the 
major part of them, shall certify the same under 
their hands in the following form, viz. : — 

** In pursuance of the rules made in Hilary Form of 
*'Term, 1853, of the courts of Queen's Bench, ^f^'i'J^Jf 
'' Common Pleas, and Exchequer, we, being the ners. 
** major part of the examiners actually present at, 
*' and conducting the examination of A.B. of, &c., 
'* do hereby certify that we have examined the said 
^' A. B., as required by the said rules: And we do 
" testify that the said A. B. is fit and capable to 
'^ act as an attorney of the said courts, and in the 
'* usual business transacted by attomies," 
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Questions 
as to ser- 
vice to be 
answered 
by clerk. 



Questions as to due Service of Articles of 

Clerkship. 

To be answered by the Clerk, 

I. What was your age at the date of your articles? 

II. Have you served the whole term of your 
articles at the office where the attorney or attor- 
nies to whom you were articled or assigned 
carried on his or their business ? and if not, state 
the reason. 

III. Have you, at any time during the term of 
your articles, been absent without the permission 
of the attorney or attornies to whom you were 
articled or assigned? and if so, state the length 
and occasions of such absence. ' 

IV. Have you, during the period of your articles, 
been engaged or concerned in any profession, 
business, or employment other than your profes- 
sional employment as clerk to the , attorney or 
attornies to whom you were articled or assigned ? 

V. Have you, since the expiration of your 
articles, been engaged or concerned, and for how 
long time, in any and what profession, trade, busi- 
ness, or employment, other than the profession of 
an attorney or solicitor ? 



Questions 
to be an- 
swered by 
attorney, 
agent, bar- 
rister, &c. 



Questions to be answered by the Attorney ^ Agent, 
Barrister, or Special Pleader with whom the 
Clerk may have served any part of the Time 
under his Articles. 

I. Has A. B. served the whole term of his articles 
at the office where you carry on your business? 
and if not, state the reason. 

II. Has the said A.B., at any time during the 
term of his articles, been absent without your per- 
mission ? and if so, state the length and occasions 
of such absence. 
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III. Has the said A.B., during the period of his 
articles, been engaged or concerned in any profes- 
sion, business, or employment other than his pro- 
fessional employment as your articled clerk ? 

IV. Has the said A.B., during the whole term 
of his clerkship, with the exceptions above men- 
tioned, been faithfully and diligently employed in 
your professional business of an attorney or solicitor ? 

V. Has the said A. B., since the expiration of his 
articles, been engaged or concerned, and for how 
long time, in any and what profession, trade, busi- 
ness, or employment other than the profession of 
an attorney or solicitor ? 

** And I do hereby certify that the said A.B. has 
duly and faithfully served under his articles of 
clerkship (or assignment, as the case may be), 
bearing date, &c., for the term therein expressed, 
and that he is a fit and proper person to be admitted 
an attorney." 



III. Taking out and Renewal of AiroaNiEs' 

Certificates. 

Whereas, by section 25 of the statute 6 & 7 Recital of 6 
Vict. c. 73, it was enacted, ** that if any attorney * '^ ^^^^' <^- 
shall neglect to procure an annual stamped certi- * '' " *' 
ficate, authorizing him to practise as such within 
the time by law appointed for that purpose, then, 
and in such case, the registrar of attornies and 
solicitors shall not afterwards grant a certificate to 
such attorney without the order of one of the 
courts of Queen's Bench, Common Pleas, or Ex- 
chequer, or of one of the judges thereof, to issue 
such certificate:" 

And whereas it is expedient that upon the appli- Recital of 
cation of an attorney having neglected for the oJi^^^j^r*^^ 
space of one whole year to procure, or to renew, as to cir- 
an annual stamped certificate, the judges should cumstances, 
have means of inquiring as to the circumstances ^iiJon u> 
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take oat or 
renew cer- 
tificate. 



Notice to 
be left at. 
master's 
office of in* 
tended ap- 
plication, 
&c. ; 
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under which he has omitted to commence, or has 
discontinued to practise, and as to his condiict an£ 
employment during the term of such omission cr 
discontinuance : 

It is ordered, that from and after the last day of 
Trinity Term next every person who shall intend to 
apply on the last day of term or in vacation for 
such order shall, three days at the least previous 
to the first day of the term on the last day of wfaiclt 
the application is intended to be made, or, in case 
the application is to be made in vacation, shall, 

{>revious to the first day of the preceding- term, 
eave at the office of the masters of the court io 
which he intends to make the application, a notice 
in writing containing his name and place of abode 
for the last preceding twelve months ; and that 
before the said first day of term he shall enter or 
cause to be entered a like notice in two books kept 
for that purpose, one at the chambers of the Lord 
Chief Justice or Chief Baron, and the other at the 
chambers of the other judges or barons, and shall 
before the said first day of term cause to be filed 
the affidavit upon which he seeks to obtain or 
renew his said certificate at the office of the 
masters aforesaid, and a copy thereof to be also 
left at the chambers of the Lord Chief Justice of 
the Court of Queen's Bench. 

An attorney who has ceased to practise for twelve yean 
must pass his examination in the regular way, before he 
will be permitted to renew his certificate ; Anon^ Ex parte^ 
16 Jur. 222, B. C, Erle^ J.; and see Taylor, Inre, 16 Jur. 
728, B. C. Wightman, J. 

Notices to n. The masters shall reduce such notices into 
^V^l'^h^ alphabetical order, and add the same to the list of 
beUcio'or-' admissions and re-admissions, and the order for the 
der. &c. granting the certificate shall be drawn up on read- 
ing such affidavit of such copy having been left in 
compliance with this rule. 

These two rules are the same as the rules made in Easter 
Term, 1846. 



and entry 
of like no- 
tice to be 
made in 
booka of 
judges at 
their cham- 
bers. 
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III. Upon an application to dispense with the Summons 
usual notice, and to take out or renew the certifi- on^®eg^,*y 
ca.te of an attorney as aforesaid, a summons shall of attomies. 
l>e served on the registrar of attornies, calling on <>«* »» app^i- 
him to show cause within ten days why such certi- dilp**enae 
ficate should not be issued ; and if no cause be with usual 
shown to the satisfaction of the judge, an order notice. 
may be made for issuing such certificate, if the 
judge shall think proper. 

This is a new rule. 

(Signed) Campbell. 

John Jervis. 

Fred. Pollock. 

J. Parke. 

E. H. Aldersok. 

J. T. Coleridge. 

C. Cresswell. 

W. Erle. 

Charles Crompton. 

Signed the 20th day of January, . 
A.D. 1853. 



PLEADING AND OTHEE RULES, 

Proposed for Trinity Term, 1853. 



[These Rules are now before both Houses of Parliament ^ and will, 
ufUess altered, come into force on the first day of Trinity Term, 1853.] 



Whereas, pursuant to the provisions of the statute passed 
in the session of Parliament held in the third and fourth 
years of the reign of his late majesty King William the 
Fourth, intituled " An Act for the further Amendment of 
the Law, and the better Advancement of Justice," the 
judges of the superior courts of common law at West- 
minster made certain rules, orders, and regulations as to 
the mode of pleading and other matters in the said act 
mentioned, which said rules, orders, and regulations were 
duly laid before both houses of parliament, as required 
by that statute, and came into effect and operation re- 
spectively on the 1st day of Easter Term, in the year of 
our Lord 1834, and the 1st day of Michaelmas Term, in 
the year of our Lord 1838. 

And whereas it is provided by the Common Law Pro- 
cedure Act, 1852, that it should be lawful for the judges 
of the courts of common law at Westminster, or any eight 
or more of them, of whom the chiefs of each of the said 
courts should be three, from time to time to make all 
such general rules and orders for the effectual execution 
of that Act, and of the intention and object thereof, and 
for fixing the costs to be allowed for and in respect of 
the matters therein contained, and the performance 
thereof, and for apportioning the costs of issues, and for 
other purposes mentioned in the said Act, as in their 
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j udgment should be necessary or proper ; and to exer- 
cise all the powers and authority given to them by an 
act of Parliament passed in the session of Parliament 
held in the thirteenth and fourteenth years of the reign 
of her present majesty, intituled ** An Act to enable the 
Judges of the Courts of Common Law at Westminster 
to alter the Forms of Pleading," with respect to any 
matter therein contained relative to practice or plead- 
ing ; and the provisions of the said last-mentioned Act, 
as to the rules, orders, or regulations made in pursuance 
thereof, should be held applicable to any rules, orders, 
or regulations which should be made in pursuance of the 
said Common Law Procedure Act, 1852. 

And whereas by the said Act passed in the session of 
Parliament held in the thirteenth and fourteenth years of 
the reign of her present majesty powers were given to 
the judges of the courts of common law at Westminster, 
by rules and orders, to make alterations in the forms of 
pleading in the said courts, and respecting other matters 
in that Act mentioned ; and it was enacted, that all such 
rules, orders, or regulations should be laid before both 
hosues of Parliament in manner directed by the said Act ; 
and that no such rule, order, or regulation should have 
effect until three months after the same should have been 
so laid before both houses of Parliament ; and that any 
rule, order, or regulation so made should from and after 
such time aforesaid be binding and obligatory on the 
said courts, and all other courts of common law, and on 
all courts of error, and be of like force and effect as if 
the provisions contained therein had been expressly 
enacted by Parliament : 

And whereas it is expedient, for the effectual execution 
of the said Common Law Procedure Act, 1 852, that the 
said rules, orders, and regulations made in pursuance of 
the said statute, passed in the session of Parliament held 
in the third and fourth years of the reign of his late 
majesty King William the Fourth, should be repealed, 
and that other rules, orders, and regulations should be 
framed in lieu thereof : 

It is therefore ordered, that from and after the first day 

n2 
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of Trinity Term next inclusive, unless Parliament shall 
in the meantime otherwise enact, the said rules, orders, 
and regulations made respectively in pursuance of the 
said statute passed in the session of Parliament held in 
the third and fourth years of the reign of his late majesty 
King William the Fourth, shall be and are hereby re- 
pealed, excepting so far as the same or any of thenn are 
necessary or applicable to any pleadings, proceedings, 
or other matters to which they relate, had or taken pre- 
vious to the said first day of Trinity Term next ; and the 
following rules, orders, and regulations shall be in force : 
That is to say, 

1. Except as hereinafter provided, several counts on 
the same cause of action shall not be allowed, and any 
count or counts used in violation of this rule may, on the 
application of the party objecting, within a reasonable 
time, or before an order made for time to plead, be struck 
out or amended by the court or a judge, on such terms, 
as to costs or otherwise, as such court or judge may 
think fit. 

This and the two following rule's are new. The first part of this 
rule, and of rule 2, is substituted for a rule of Hilary Term, 4 Wm. 4 
(5 B. & Ad. ii.), by which it is ordered, that " Several counts 
shall not be allowed, unless a distinct subject matter of complaint 
is intended to be established in respect of each ; nor shall several 
pleas, or avowries, or cognizances be allowed, unless a distinct 
ground of answ^ or defence is intended to be established in respect 
of each." 

It has not been thought necessary to set out again the 
examples found in the former rule. 

The latter part of this rule, and of rule 2, provides, however, for 
a very different mode of proceeding from that ordered by the 
former rules, R. H., 4 Wm. 4, rr. 6 and 7. It would be far beyond 
the limits of this work to set out the cases upon the former rules ; 
but it may be useful, for the purpose of comparison, to set out the 
rules themselves. 

By R. H., 4 Wm. 4, r. 6, it is ordered, that " Where more 
than one count, plea, avowry, or cognizance shall have been used, 
in apparent violation of the preceding rule, the opposite party shall 
be at liberty to apply to a judge, suggesting that two or more of 
the counts, pleas, avowries, or cognizances are founded on the 
same subject matter of complaint, or ground of answer or defence, 
for an order that all the counts, pleas, avowries, or cognizances 
introduced in violation of the rule be struck out at the cost of ^e 
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party pleading; whereupon the judge shall order accordingly, 
unless ne shall be satisfied, upon cause shown, that some distinct 
subject matter of complaint is bonA fide intended to be established 
in respect of each of such counts, or some distinct ground of answer 
or defence in respect of each of such pleas, avowries, or cogni- 
zances, in which case he shall indorse upon the summons, or 
state in his order, as the case may be, that he is so satisfied ; and 
shall also specify the coimts, pleas, avowries, or cognizances men- 
tioned in such application which shall be allowed. 

And by R. H., 4 Wm. 4, r. 7, it is ordered, that, *' Upon the 
trial, where there is more than one coimt, plea, avowry, or cogni- 
zance upon the record, and the party pleading fiEdls to establish a 
distinct subject matter of complaint in respect of each coimt, or 
some distinct ground of answer or defence in respect of each plea, 
avowry, or cognizance, a. verdict and judgment shall pass against 
him upon each count, plea, avowry, or cognizance wluch he shall 
have so failed to establish; and he shall be liable to the other 
party for all the costs occasioned by such count, plea, avowry, or 
cognizance, including those of the evidence, as well as those of the 
pleadings ; and, further, in all cases in which an application to a 
judge has been made under the preceding rule, and any coimt, 
plea, avowry, or cognizance allowed as aforesaid, upon the ground 
that some distinct subject matter of complaint was 6ond fide 
intended to be established at the trial in respect of each count so 
allowed, or some distinct ground of answer or defence in respect of 
each plea, avowry, or cognizance so allowed, if the court or judge, 
before whom the trial is had, shall be of opinion that no such dis- 
tinct subject matter of complaint was hcmA fide intended to be 
established in respect of each count so allowed, or no such distinct 
ground of answer or defence in respect of each plea, avowry, or 
cognizance so allowed, and shall so certify before final judgment, 
such party so pleading shall not recover any costs upon the 
issue or issues upon which he succeeds, arising out of any coimt, 
plea, avowry, or cognizance with respect to which the judge shall 
so certify." 

Formerly, therefore, if there was an " apparent *' (see Detoar v. 
Sioabey, 11 Ad. & E. 913 ; Ramaden v. Gray, 7 C. B. 968, per Maule, 
J. ; Lucas v. Beale, 2 L. M. & P. 49) violation, the judge had no 
discretion, and must have directed a count, &c. to be struck out, 
unless satisfied that a dittmct atd^ect matter of complaint, or defence, 
was bond fide intended to be established. If, at the trial, the judge 
was of opinion that no distinct subject matter of complaint or 
defence was bond fide intended to be established, and certified to 
that effect, the party so pleading was not entitled to recover any 
costs upon the issues arising out of such count, &c., even though 
he succeeded upon such issues. 

2. Several pleas, replications, or subsequent pleadings, 
or several avowries or cognizances, founded on the same 
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ground of answer or defence, shall not be allowed ; pro- 
videdy that on an application to the court or a judge to 
strike out any count, or on an objection taken before the 
judge on a summons to plead several matters to the 
allowance of several pleas, replications, or subsequent 
pleadings, avowries, or cognizances on the ground of 
such counts or other pleadings being in violation of this 
rule, the court or the judge may allow such counts on the 
same cause of action, or such pleas, replications, or sub- 
sequent pleadings, or such avowries or cognizances 
founded on the same ground of answer or defence as 
may appear to such court or judge to be proper for the 
determining the real question in controversy between the 
parties on its merits, subject to such terms as to costs 
and otherwise as the court or judge may think fit. 

3. When no such rule or order has been made as to 
costs by the court or judge, and on the trial there is 
more than one count, plea, replication, or subsequent 
pleading, avowry, or cognizance on the record, founded 
on the same cause of action or ground of answer or de- 
fence, and the judge or presiding officer before whom 
the cause is tried shall, at the trial, certify to that effect 
on the record, the party so pleading shall be liable to the 
opposite party for all costs occasioned by such count, 
plea, or other pleading in respect of which he has failed 
to establish a distinct cause of action or distinct ground of 
answer or defence, including those of the evidence as 
well as those of the pleading. 

4. The name of a county shall in all cases be stated 
in the margin of a declaration, and shall be taken to be 
the venue intended by the plaintiff, and no venue shall 
be stated in the body of the declaration, or in any subse- 
quent pleading. 

Provided, that, in cases where local description is now 
required, such local description shall be given. 

This is a re-enactment of R. H., 4 Wm. 4, r. 8. 

If a venue is stated in opposition to this rule, the proper course 
is to apply to a judge to strike it out as surplusage ; Farmer y. 
ChampneySf 1 C. M. & R. 369 ; Totonaend v. Crumey^ ib, 690, 

If no venue be stated, either in the declaration or margin, the 
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proper course would perhaps be to demur. See Remington y. 
Taylor^ 1 Lutw. 235. See also Richards y. Eaato, 15 M. & W. 244. 

5. In all actions by and against assignees of a bank- 
rupt or insolvent, or executors or administrators, or per- 
sons authorized by act of Parliament to sue or be sued as 
nominal parties, the character in which the plaintiff or 
defendant is stated on the record to sue or be sued shall 
not in any case be considered as in issue, unless speci- 
ally denied. 

This is a re-enactment of R. H., 4 Wm. 4, r. 21. 

6. In all actions on simple contract, except as herein- 
after excepted, the plea of non assumpsit, or a plea 
traversing the contract or agreement alleged in the de- 
claration, shall operate only as a denial in fact of the 
express contract, promise, or agreement alleged, or of 
the matters of fact from which the contract, promise, or 
agreement alleged may be implied by law. 

Exempli gratia. In an action on a warranty, such 
pleas will operate as a denial of the fact of the sale and 
warranty having been given, but not of the breach ; and, in 
an action on a policy of insurance, of the subscription 
to the alleged policy by the defendant, but not of the 
interest, of the commencement of the risk, of the loss, or 
of the alleged compliance with warranties. 

In actions against carriers and other bailees, for not 
delivering or not keeping goods safe, or not returning 
them on request, and in actions against agents for not 
accounting, such pleas will operate as a denial of any 
express or implied contract to the effect alleged in the 
declaration, but not of the breach. 

To causes of action to which the plea of '' never was 
indebted" is applicable, as provided in schedule B (36) 
of the Common Law Procedure Act, 1852, and to those 
of a like nature, the plea of non assumpsit shall be inad- 
missible, and the plea of " never was indebted " will 
operate as a denial of those matters of fact from which 
the liability of the defendant arises ; ex. gr. in actions for 
goods bargained and sold, or sold and delivered, the plea 
will operate as a denial of the bargain and sale, or sale 
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and delivery, in point of fact; in the like action for 
money had and received it will operate as a denial both 
of the receipt of money and the existence of those facts 
which make such receipt by the defendant a receipt to 
the use of the plaintiff. 

This rule, and the following rules down to rule 12 inclusive, 
re-enact, with the alterations rendered necessary by 15 & 16 Vict., 
c. 76, the rules of H. T., 4 Wm. 4, tit. Pleadings in Particular 
Actions, I., II. 

It is to be observed, that the plea of '* never was indebted " will, 
from the time -when these rules come into operation, be the only 
proper plea to the common counts, and wUl have the same effect as 
'* non assumpsit " had under the rules of H. T., 4 Wm. 4. 

7. In all actions upon bills of exchange and promissory 
notes, the plea of non assumpsit and '* never indebted " 
shall be inadmissible. In such actions, therefore, a plea 
in denial must traverse some matter of fact ; ex. gr. the 
drawing, or making, or indorsing, or accepting, or pre- 
senting, or notice of dishonour of the bill or note. 

If "non assumpsit" or ''never indebted" is pleaded, it is 
apprehended that the proper course would be to apply to a judge 
to set the plea aside, or to make the defendant plead another plea 
with costs. If the defendant is under terms to plead issuably, the 
plea might be treated as a nullity. See also as to the meaning of 
this rule, Timmia v. PhxU, 2 M. fc'W. 720, per Parke, B. 

8. In every species of actions on contract, all matters 
in confession and avoidance, including not only those 
by way of discharge, but those which show the transaction 
to be either void or voidable in point of law (a), on the 
ground of fraud or otherwise, shall be specially pleaded ; 
ex. gr. infancy, coverture, release, payment, performance, 
illegality of consideration, either by statute or common 
law, drawing, indorsing, accepting, &c. bills or notes by 
way of accommodation, set-ofF, mutual credit, unsea- 
worthiness, misrepresentation, concealment, deviation, 
and various other defences, must be pleaded. 

(a) This rule requires matter to be specially pleaded which 
would have been the subject of proof on the part of the defendant, 
but does not exempt the plaintiff from proving anything which 
formerly he would have been required to prove ; per Parke, B., in 
BuUemere v. Mayes^ 4 M. & W. 461. 



Proposed Rules— Trinity Term, 1853. 279 

9. In actions on policies of assurance the interest of 
the assured may be averred thus: — "That A., B., C, 
and D., [or some or one of them,] were or was interested/' 
&c. And it may also be averred , '* that the insurance 
was made for the use and benefit, and on the account of 
the person or persons so interested/' 

10. In actions on specialties and covenants the plea 
of non est factum shall operate as a denial of the exe- 
cution of the deed in pomt of fact only, and all other 
defences shall be specially pleaded, including matters 
which make the deed absolutely void, as well as those 
which make it voidable. 

11. The plea of" nil debet" shall not be allowed in 
any action. 

This rule does not, however, do away with the plea of "nil 
debet" in penal actions under 21 Jac. 1, c. 4; Joiiea v. Williams^ 
4 M. & W. 375. 

12. All matters in confession and avoidance shall be 
pleaded specially, as above directed in actions on simple 
contracts. 

13. In any case in which the plaintiff (in order to 
avoid the expense of the plea of payment or set-off) 
shall have given credit in the particulars of his demand 
for any sum or sums of money therein admitted to have 
been paid to the plaintiff, or which the plaintiff admits 
the defendant is entitled to set-off, it shall not be neces- 
sary for the defendant to plead the payment or set-off of 
such sum or sums of money. 

But this rule is not to apply to cases where the plain- 
tiff, after stating the amount of his demand, states that 
he seeks to recover a certain balance, without giving 
credit for any particular sum or sums, or to cases of set- 
off where the plaintiff does not state the particulars of 
such set-off. 

This is a re-enactment and extension (as shown by the words in 
italics) of R. T., 1 Vict. That rule has been held not to apply 
to a set-off; Rowland v. Blakaly, 1 Q. B. 403. 

In a recent case it was held, that in an action of debt for 44^. a plea 
of payment of 15/. in satisfaction, &c. was good, upon motion for 
judgment non ob. ver. ; inasmuch as a less sum than the debt in the 
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dedaiation might, with credits given in the particulars, and ^'hich 
need not, since the rule of T. T., 1 Vict., be pleaded to, be equal to 
such debt ; Turner v. CoUina, 20 L. J., Q. B. 259, 2 L. M. & P. 99, 
S.C. 

The rule applies to payments made after action brought, as well 
as to those made before ; Ecutunck t Harman^ 6 M. & W. 13. 

The plaintiff may explain the admissions made by him of the 
payment of a certain sum ; Smethurst v. Taylor^ 12 M. & W. 645 ; 
Mercy v. GcUot, 18 L. J., Exch. 347, 3 Exch. R. 861, S. C. 

As to particulars generally, see R. H., 16 Vict., rr. 19, 20, 21, 
ante p. 154. 

14. Payment shall not in any case be allowed to be 
given in evidence in reduction of damages or debt, but 
shall be pleaded in bar. 

This is a re-enactment of R. T., 1 Vict. 

15. In actions for detaining goods, the plea of non 
detinet shall operate as a denial of the detention of the 
goods by the defendant (a), but not of the plaintiflTs 
property therein ; and no other defence than such denial 
shall be admissible under that plea. 

This rule, and the following rules down to rule 17 inclusive, re- 
enact, with the alterations rendered necessary by 15 & 16 Vict., c. 
76, the rules of H. T., 4 Wm. 4, tit. Pleadings in Particular Actions, 
III., IV. 

(a) See Clements v. Flight, 16 M. & W. 42 ; Clossman v. White, 
7 C. B. 43 ; Mason v. Famell, 12 M. & W. 674. 

In detinue for goods, if all or any are delivered up after action 
brought, the plaintiff cannot have judgment to recover the goods 
so delivered to him, or their value, but may have judgment to 
recover damages for their detention, if he has sustained any damage, 
and he may have judgment to recover the residue of the goods, or 
their value, and damages for their detention ; Crossjield v. Such, 
22 L. J., Exch. 65. 

Payment into court may be made in detinue ; ib, 

16. In actions for torts, the plea of not guilty shall 
operate as a denial only of the breach of duty or wrongful 
act alleged to have been committed by the defendant, 
and not of the facts stated in the inducement, and no 
other defence than such denial shall be admissible under 
that plea ; all other pleas in denial shall take issue oh 
some particular matter of fact alleged in the declaration. 

Exempli gratis. In an action for a nuisance to the 
occupation of a house by carrying on an ofifensive trade, 
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the plea of not guilty will operate as a denial only that 
the defendant carried on the alleged trade in such a 
way as to be a nuisance to the occupation of the house, 
and will not operate as a denial of the plaintiff's occu- 
pation of the house. 

In an action for obstructing a right of way, such plea 
will operate as a denial of the obstruction only, and 
not of the plaintiff's right of way. 

In an action for slander of the plaintiff in his o£Bce, 
profession, or trade, the plea of not guilty will operate 
in denial of speaking the words, of speaking them ma- 
liciously, and in the defamatory sense imputed, and with 
reference to the plaintiff's office, profession, or trade^ 
but it will not operate as a denial of the fact of the 
plaintiff holding the office or being of the profession or 
trade alleged. 

In actions for an escape, it will operate as a denial 
of the neglect or default of the sheriff or his officers, 
but not of the debt, judgment, or preliminary proceedings. 

In actions against a carrier the plea of not guilty will 
operate as a denial of the loss or damage » but not of 
the receipt of the goods by the defendant as a carrier 
for hire, or of the purpose for which they were received. 

17. AH matters in confession and avoidance shall be 
pleaded specially, as in actions on contract. 

18. In actions for trespass to land, the close or place 
in which, &c. must be designated in the declaration by 
name or abuttals or other description, in failure whereaf 
the plaintiff may be ordered to amend with costs, or give 
such particulars as the court or a judge may think rea- 
sonable (a). 

This is a re-enactment, with alterations (shown by the words 
in italics), of H. T., 4 Wm. 4, V., r. 1. By that rule the defendant, 
in case of failure by the plaintiiST, might demur specially. If the 
description was insufficient, the defendant might, however, apply 
on affidavit to a judge at chambers ; North v. Ingamella, 9 M. & W. 
251, per Parke, B. ; 

As to what is a sufficient description within this rule, see North 
V. IngamellSt ttbi auprd ; Webber y. Richards, 1 Q.B. 439. 

(a) See Key v. Thimbleby, 6 Exch. R. 696 ; and Horlock v. Led- 
diard, 10 M. & W. 678. 
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19. In actions for trespass to land, the plea of not 
gailty shall operate as a denial that the defendant com- 
mitted the trespass alleged in the place mentioned, but 
not as a denial of the plaintiff's possession, or right of 
possession of that place, which, if intended to be denied, 

must be traversed speciaUy. 

This and the following rule re-enact, with the alterations ren- 
dered necessary by 15 & 16 Yict., c. 76, the rules of H. T., 4 Wm. 

4, y. XT. 2 and 3. 

20. In actions for taking, damaging, or converting 
the plaintiff's goods, the plea of not guilty shall operate 
as a denial of the defendant^having committed the wrong 
alleged, by taking, damaging, or converting (a) the goods 
mentioned, but not of the plaintiff's property therein. 

It seems now setded that the plea of not guilty in trover puts 
in issue not merely the oonveraion in fact, but the wro ngf ul con- 
version ; Young y. Cbqper, 6 Exch. R. 259, 20 L. J. Exch. 136, 

5. C. ; Mayhew y. Harrick^ 7 C. B. 247 ; and see Jones y. Davies, 
6 Exch. R. 663,^20 L. J., Exch. 433, S. C. ; DorringUm y. Carter, 
1 Exch. R. 566, as to the plea of not possessed. 

21. In every case in which a defendant shall plead 
the general issue, intending to give the special matter 
in evidence, by virtue of an act of Parliament, he shall 
insert in the margin of the plea the words, ''^ By Statute," 
together with the year or years of the reign in which the 
€ict or acts of Parliament upon which he relies for that 
purpose were passed, and also the chapter and section of 
each of such acts, and shall specify whether such acts 
are public or otherwise ; otherwise such plea shall be 
taken not to have been pleaded by virtue of an^ act of 
Parliament; and such memorandum shall be inserted 
in the margin of the issue, and of the nisi prius record. 

This rule re-enacts, with alterations (as shown by the words in 
italics), T. T., 1 Vict. 

In one case, the court upon an affidavit by the plaintiff that he 
could not discover the statute under which the defendant intended 
to justify, ordered the words ** by statute" to be struck out of the 
margin, unless tiie defendant within three days pointed out such 
statute ; Coy v. Lord Forrester, 8 M. & W. 312. 

See also upon this rule, Rosa v. CUfton, 11 Ad. & E. 631 ; Forman 
V. Daioes, 1 Car. & M. 127. 
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22. A plea containing a defence arising after the com- 
mencement of the action may be pleaded together with 
pleas of defences arising before the commencement of 
the action, provided that the plaintiff may confess such 
plea, and thereupon shall be entitled to the costs of the 
cause up to the time of the pleading such first mentioned 

plea. 

This and the following rule are new. 

23. When a plea is pleaded with an allegation that 
the matter of defence arose after the last pleading, the 
plaintiff shall be at liberty to confess such plea, and shall 
be entitled to the costs of the cause up to the time of 
pleading such plea; provided that this and the preceding 
rule shall not apply to the case of such plea pleaded by 
one or more only out of several defendants. 

24. Courts of error may award a repleader (a), or direct 
a trial de novo. 

This rule is new. See 15 & 16 Vict., c. 76, s. 157, and notes 
thereto ; and see Grant v. Astle, 2 Dougl. 722. 

(a) In a late case it was laid down, that a repleader can only be 
awarded where the court cannot, upon the matter alleged upon, 
and established by, the record, see which way the judgment 
ought to be given : and it is never awarded in favour of the party 
who makes the first default; Doogoody, Rose, 9 C. B. 132; and 
see Croaafield v. Morrison, 7 C. B. 286 ; Duke of Rutland v. Bag- 
shawe, 19 L. J., Q. B. 239. 

25. The costs of proceeding in error shall be taxed and 
allowed as costs in the cause, and no double costs in 
error shall be allowed to either party. 

The first part of this rule is the same as R. H., 16 Vict., r. 69, 
ante. The latter part is new, and repeals 13 C. 2, st. 2, c. 2, s. 10, 
which gave the defendant in error double costs, if a judgment 
given after verdict was affirmed in error. See Shepherd v. Maereth, 
2 H. Bl. 284 ; Barmff v. Christie, 5 East, 545. 

26. On error from one of the superior courts such 
court shall have power to allow interest for such time as 
execution has been delayed by the proceedings in error, 
for the delaying thereof ; and the master, on taxing the 
costs, may compute such interest without any rule of 
court or order of a judge for that purpose (a). 

This rule is new. By 3 & 4 Wm. 4, c. 42, s. 30, it was enacted, 
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" That if any person shall sue out any writ of error upon any judg- 
ment whatsoever given in any court in any action personal, and 
the court of error shall give judgment for the defendant thereon, 
then interest shall be allowed by the court of error for such, time 
as execution has been delayed by sudi writ of error, for the delay- 
ing thereof." 

under that statute it was held that the court had no discretion 
(Levy Y. Langrtdge^ 4 M. & W. 837), but it is apprehended that 
after this rule comes into operation it will be in the discretion of 
this court in all cases to allow or withhold such interest. 

The interest will be calculated at four per cent. ; Levy t. Lang- 
ridaef ubi auprd, 

(a) _This seems to have been the practice before this rule ; 1 Chit. 
Archr 509 ; Bum t. Carvalho, 4 N. & M. 893. 

27. In DO case shall error be brought for any error in 

a judgment with respect to costs, but the error (if any) in 

that respect may be amended by the court in which such 

judgment may have been given, on the application of 

either party. 

This is a new rule. 

28. A person admitted to sue in formi pauperis shall 
not in any case be entitled to costs from the opposite 
party, unless by order of the court or a judge. 

Formerly a pauper was entitled to costs in all cases in which 
other plaintifEs were entitled to them. See Morgan v. Eastwick, 
7 Dowl. 643. 

See for other rules as regards paupers, R. H., 16 Vict., rr. 121, 
122, and notes thereto. See ante p. 188. 

29. If a plaintiff in ejectment be nonsuited at the trial, 
the defendant shall be entitled to judgment for his costs 
of suit. 

See ante, 16 & 16 Vict., c. 76, s. 183. 

30. If the plaintiff in ejectment appear at the trial, and 
the defendant does not appear, the plaintiff shall be en- 
titled to a verdict without producing any evidence, and 
shall have judgment for his costs of suit, as in other 
cases. 

See ante, 16 & 16 Vict., c. 76, s. 183, and K. H., 16 Vict., r. 114. 
This rule appears to be quite unnecessary, as it only re-enacts 
what was effected by the statute and rule above mentioned. 
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31. No entry or continuances, by way of imparlance, 
curia advisari vult, vicecomes non misit breve, or other- 
wise, shall be made upon any record or roll whatever, or 
in the pleadings. 

This is a re-enactment of R. H., 4 Wm. 4, r. 2. At the end of 
that rule was an exception in favour of the entry of jurata ponitur 
in respectu. This latter entry is, however, abolished by 15 & 16 
Vict., c. 76, 8. 104. 

32. All judgments, whether interlocutory or final, shall 
be entered of record of the day of the month and year, 
whether in term or vacation, when signed, and shall not 
have relation to any other day : Provided that it shall be 
competent for the court or a judge to order a judgment 
to be entered nunc pro tunc. 

This rule appears to have been left in by mistake, as it is the 
same as R. H., 16 Vict., r. 56, ante p. 167. 
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ABANDONMENT OF ACTION, 

against some defendants, when writ specially indorsed, 20. 

ABATEMENT, 

plea in, of nonjoinder, 

1, of plainti£b, 

amendment after, 24. 

2, of defendants, 

amendment after, 25. 

costs of plea, and subsequent proceedings, 26. 

liability of persons named may be shown, 26. 

form of declaration after, 35. 
of action, 

brought by husband and wife by death of either, 26. 

by death. See Death, 

by marriage, 76. See Marriage. 

by bankruptcy, 76. See Bankruptcy, 

by insolvency, 76. See Insolvency. 
of proceedings in error, 

by death. See Death. 

by marriage, 89. See Marriage, 

ABUTTALS, 

must be stated in declaration, 281. 

ACCESSARY, 

to felony tmder this act, 14. 
ACT, 

commencement of, 1. 

title of, 123. 

not to extend to Ireland or Scotland, 123. 

may be extended to any court of record, 119. 

how far to extend to Cotmties Palatine, 119, 120. 
ACTS OF PARLIAMENT, 

title of, in plea of general issue by statute, 282. 
ACTIONEM NON, 

formal commencement of, unnecessary, 87. 
ACTIONS, 

personal, commencement of, 1. See Summonif Writ of. 

of ejectment, commencement of; 89. See ^feetment. 
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ACTIONS— confinwrf. 

abatement of. See Ahatement and Death. 
joinder of causes of, 27. See Causes of Action, 
commenced in disobedience of injunction or order, 117. 

to be stayed on production of writ or order, 118. 

liability of persons bringing such actions, 118. 
on recognizance of bail, when stayed, 185. 

ADDRESS, 

in appearance, if defendant appears in person, 19. 
pleadings may be left there, 19. 
proceedings, if not given, or fictitioiis, 19. 
in master's book, by plamtiff or defendant, 166. 
proceedings, if not given, 166. 

ADMISSIONS, 

of character of parties to the action, 277. 
of documents, notice to obtain, 63. 
form of notice, 157. 
of prochein amy to defend, 148. 
of attomies, rules and regtUations for, 260. 
re-admission of attomies, rules for, 265. 

AFFIDAVITS, 
In general, 

form and requisites of, 

to contain addition and abode of deponent, 193. 

names of deponents to be in jurat, 194. 

bad, if interlineation or erasure in jurat, 194. 

to be certified, if illiterate deponent, 194. 

insufficient, if sworn before attorney on record, 195. 

or clerk of such attorney, 195. 

affidavits to hold to bail excepted, 195. 
to bear title of court where used, 195. 

unless sworn before judge of that court, 195. 
not to be used, if filed after time limited, 195. 
to be made and produced when rule moved for, 195. 
when to be filed and indexed, 196. 
commission for taking, to whom issued, 196. 
may be sworn abroad in certain cases, 14, 

evidence of, 14. 
In partiotUar, 

of service of process, when insufficient, 195. 

of service of writ of simmions, 8. 

of handwriting of parties added to a cause, 149. 

on application to proceed, when service not effected, 9. 

when defendant is within jurisdiction, 9. 

is out of jurisdiction, 10. 
in proceedings to judgment after non-appearance,17,18. 
for leave to defend, after time for appearance expired, 17. 
on application to plead, and demur to same pleading, 44. 
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AFFIDAVITS— con<»nt««rf. 

on application to plead several pleas, 45; 

to accompany plea of puis darrein^ 38. 

to set aside judgment for pleading without leave, 47. 

to obtain rule for costs of the day, 53. 

of signature of admission on documents, 64. 

to obtain order to inspect court rolls, 159. 

of service of notice to produce documents, 64. 

on application for rule for special jury, 163. 

on application for a view, 164. 

on motion for new trial, time for making, 166.| 

to obtain order to charge in execution, 68. 

to accompany memorandum of error in fact, 86. 

filing, and service of copy of, 86. 
in ejectment, 

of service of writ, before signing judgment, 186. 
on appearance of person not named in writ, 90. 
when joint-tenant, coparcener, &c., defends, 95. 
in action for nonpayment of rent, 104. 

against tenant holding over, 107. 
in proceedings as to bail, 

for setting aside attachment against sheriff, 178. 
for staying proceedings on baU bond assigned, 178. 
to accompany notice of bail, 181. 
of justification of bail, 181 — 183. 
to hold to bail, misnomer of defendant, 177. 
before admission to sue in form^ pauperis, 188. 
for costs of making judge's order a rule of court, 198. 
of service of order on party, 199. 

AGREEMENTS, 

before trial of questions without pleadings, 28, 29. 
not to be subject to stamp duty, 28, 29. 

ALIAS WRITS, 
abolished, 5. 
renewal of, if issued before act, 6. 

AMENDMENT, 

general powers of, given to judges, 116. 

1, of writs of summons, 

in case of omission to indorse, 12. 
when the wrong form is used, 13. 

2, in case of misjoinder. See Misjoinder, 

3, in case of nonjoinder. See Nor^inder. 

4, of pleadings, 

time for pleading after amendment, 49. 
computation of time, 149, 203. 
no new notice to plead necessary, 49. 
when pleadings to stand to amended pleadings, 49. 
6, of error as to costs by court below, 284. 

o 
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ANNUITIES, 

proceedings to set aside, 202. 

objections to be stated in rule, 202. 

APPEALS, 

setting down for argument, 151. 
copies of appeal cases for judges, 152. 
points for argument on, 152. 

APPEARANCE, 

1, to writ of summons, 

time for, if defendant is in jurisdiction, 19, 124. 
if defendant is out of jurisdiction, 10. 
dutring«u\ to compel, abolished, 15. 
according to the statute, abolished, 16. 
proceedings in default of, 

when writ specially indorsed, 17. 

not specially indorsed, 18. 
when defence allowed, if not entered in time, 17. 

affidavit to support application, 17. 
may be entered at any time before judgment, 19. 
notice of, if after time specified in writ, 19. 

effect of such notice, 19. 
in person, shall give an address, 19. 
when may be set aside as irregular, 19. 
mode of entering, by delivering memorandum, 19. 

form of memorandum, 20. 
to process against several defendants, 148. 
proceedings in default of, 20. 

by some defendants only, after special indorsement, 20. 
particulars may be obtained before, 154. 
notice of taxation unnecessary, in default of, 169. 

2, to writ of revivor, 

may be made by notice in writing, 71. 
rule to quash writ after, 175. 

3, to suggestion on death of sole defendant, 73. ; 

4, to writ of ejectment. See Ejectment. 

APPOINTMENT, 

of guardian and prochein amy, 148. 

to tax costs, 169. 

attendance on, for half an hour, 197. 

ARREST OF JUDGMENT, 

not to be allowed for lack of form, 30. 
proceedings upon motion, 

when motion to be made, 165. 

omitted facts may be suggested, 77. 

suggestion may be pleaded to, and tried, 78. 

judgment on, and costs of suggestion, 78. 
costs of abortive issues, 78 

ARTICLED CLERKS, 

regulations as to admission of, 263. 
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ARTICLED CLERKS— corKtnwfid. 

examination of, for admission, 263, 266. 
questions to be answered by, 268. 

ASSESSMENT, 

of damages under 8 & 9 Wm. 3 ; form of writ, 174. 

ASSIGNEES, 

of bankrupt, or insolvent, may continue action, 77. 

security to be given for costs, 77. 
character of, to be specially denied, 277. 

ASSIGNMENT. See New Alignment, 
of bail bond. See Bail Bond, 
of error, 

not necessary except in certain cases, 82. 
proceedings in lieu of, by suggestion, 82. 
notice to plead to, insteaid of rule, 170. 

ASSOCIATE, 

special jury cause to be marked by, 163. 
fees payable at o£&ce of, 256. 

ATTACHMENT, 

rule for, when absolute in first instance, 201. 
against sherifE^ for not bringing in body, 179. 

how and when issued, 179, 192. 

affidavits on rule to set aside, 178. 
against sheriff, for not returning writs, 192. 
service of rules to found, 200. 
against attorney for not appearing, 148. 

ATTENDANCE, 

on summons before judge, 197. 

on appointment for taxation, 197. 

of counsel or pleader at chambers, costs of, 242. 

ATTESTATION, 

by attorney to satisfaction piece, 175. 
to consent to judge's order, 198. 
to confession in ejectment, 101. 

ATTORNEY, 

regulations as to admission of, 260. 
regulations as to re-admission of, 265. 
regulations as to examination of, for admission, 266. 
questions to be answered by, 268. 
taking out, and renewing certificate, 269. 
affidavits sworn before, 195. See Affidavits. 
are not good bail, except to render, 180. 
name and address to be inserted in master's book, 200. 
service of proceedings on, 200, 201. 
cannot be changed without judge's order, 148. 
liable to attachment for not appearing, when, 148. 
name, and abode, &c. to be indorsed on writs of summons 
and writs of execution, 3, 89, 172. 
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ATTORNEY— «m<tmied. 

to declare if writ issued by his authority, 3, 90. 
if 'writ not issued by, proceedings stayed, 3, 90. 
money may be paia out of court to, 40. 

affidavit of handwriting not necessary, 150. 
affidayit by, to prove admission of documents, 64. 

to prove service of notice to produce, 64. 

on application to plead and demur, 44. 

on application to plead several pleas, 46. 
order by, to discharge prisoner under ca, sa., 67. 
appointed hjfeme tole may act after marriage, 76. 
attestation by, to confession in ejectment, 101. 
to satisfaction piece, 175. 

bill of costs of, 

one appointment necessary before taxation, 169. 

lien o^ not prejudiced by set-off on taxation, 169. 

warrant of, 

to be filed before judgment signed thereon, 156. 

leave to enter up judgment on, how obtained, 156. 

to confess judgment, 156. 

defeasance to be written on warrant, 156. 

or memorandum to be made thereon, 156. 

ATTORNEY'S CLERK. See Articled Clerk—Clerk, 

AUDITA QUERELA, 

rule or order necessary for writ, 175. 

AVERMENTS, 

fictitious and needless, may be struck out, 30. 
of p^ormance of conditions precedent, how pleaded, 33 

how denied, 33. 

AVOWRIES, 

form of, commencement of, 37. 
formal concliision of, unnecessary, 38. 
several, not allowed on same matter, 275. 

AWARD, 

proceedings to set aside, 202. 
taxation of costs upon, 202. 

BAIL, 

to sheriff, when excepted to by plaintiff, 178. 
affidavit by, on rule to stay proceedings, 178. 
application by, to stay proceedings, pending error, 185. 
may be put in, pending rule to bring in body, 178. 
puttinff in, in causes removed from inferior courts, 187. 
not to be changed without leave of judge, 179. 
not good, if indemnified by defendant's attorney, 180. 
when may be treated as a nullity, 180. 
affidavits by, to accompany notice of bail, 181. 
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BAIL— con^mt<«(^. 

for wliat amotint liable, 185. 
ca, sa, to fix, 

teste and retam of, 173. 
entry of, in sheriff's book, 173. 
render by. See below, render of principal, 
in error. See Error, 
in ejectment. See Ejectment, 

1, notice of^ 

requisites and form of notice, 181. 

when accompanied by bail's affidayit, 181. 

form of affidavit, 181. 

costs, if bail excepted to, 181. 
of more bail ^an two, irregular, 179. 
baU not to be changed after, unless by order, 179. 

2, exception to, 

withm what time to be made, 182. 
when notice with affidavits, 183. 
when notice without affidavits, 183. 
when bail in error, 183. 
when bail before commissioners, 183. 
when bail may be justified after, 180, 184. 

3, justification of, 

not to be made by persons indemnified, 180. 
may be made, when bail put in, 180. 

on giving four days' notice, 180. 
may be postponed by plaintiff, 180. 

on giving one day's notice, 180. 
two days' notice of, sufficient in general, 183. 
time for, after exception taken, 184. 
before whom to be made, 184. 
affidavits of, 

when to accompany notice of bail, 181* 
form of, 181. 
amount to be sworn therein, 183. 

when sufficient justification alone, 183. 
costs of, after notice with affidavits, 181. 
costs of notices of, if more than one, 186. 
4, render of principal, 
by rejected bail, without fresh recognizance, 184. 
may De made on last day, 184. 
after action brought on recognizance, 186. 
render to county jail, how made, 184. 

form of order and application, 184. 

notice of, must be given, 184. ^ 

no exoneretur necessary, 185. 

if defendant in custody, 185. 

BA.IL BOND, 

action on by sheriff in any court, 177. 
when plaintiff may sign judgment on, 177. 
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BAIL BOKD'-€ontinu€d, 

assignee of, may except to bail, 178. 
when stay of proceedings on, 

on payment of costs in one action, 177. 

pending rule to bring in body, 178. 

by rule, on affidavit of defendant, 176. 
or, on affidavit by sheriff or bail, 178. 
assignment of, 

rule to stay procedings after, 178. 
when stayed by rule to bring in body, 178. 

BAIL PIECE, 

when transmitted in case of country bail, 180. 

BANKRUPTCY, 

when not to abate action, 77. 

if assignees elect to continue, 77. 

security for costs to be given, 77. 
when may be pleaded in bar, 77. 

BARRISTER, 

consent to judge's order to sign judgment, 198. 

opinion of, as to pauper's case, 188. 

fees o^ may be allowed as between parties, 

BEYOND SEAS, 

absence of parties, provisions as to bringing error, 79. 
interpretation of term, 119. 

BILL OF EXCEPTIONS, 

may be tendered at trials of ejectment^ 94. 

BILLS OF EXCHANGE, 

pleas in actions on. See Pleadings, tit. Pleas, 
staying proceedings in action against acceptor, 155. 

BODY, 

rules to bring in, made in vacation or term, 192. 
to be side bar rules, 192. 

to be four days in London and Middlesex, 191. 
eight days in other places, 191. 
may be made on ex-sheriff, 192. 

BRITISH SUBJECT, 

residing out of jurisdiction, proceedings against, 10. 

CAPIAS, WRITS OF, 

discharge of prisoner under, by order of attorney, 67. 
proceedings if rule to return expires in vacation, 179, 192. 
misnomer of defendant's name in, 177. 
sheriff to indorse day of execution thereon, 177. 

CAPIAS AD SATISFACIENDUM, 

to fix bail, 

teste and return of, 173. 

entry of, in sheriff's book, 173. 
for purposes of outlawry. 
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CAPIAS AD SATISFACIENDUM— con/inwd. 
return of, on any day in term, 173. 
teste and return of, 173. 
forms of, 

on judgment for plainti£b or defendants, 231, 232. 
on rules for payment of money and costs, 232, 234. 
on judgment of inferior court removed, 235. 
on rules or orders for payment of money made in inferior 
court, and removed, 236. 

CAIIKIERS, 

effect of general issue in actions against, 277, 281. 

CAUSES OF ACTION, 

need not be mentioned in writ of summons, 2. 
of whatever kind, may be joined in same suit, 27. 

except replevin and ejectment, 27. 
separate trials of such different causes may be ordered, 27. 

CERTIFICATE, 

after false plea of judgment recovered, 150. 

of master, filed in office, when judgment signed, 203. 

of judge at trial as to costs, 242, 276. 

for costs of counsel or pleader at chambers, 242. 

of examiners for admission of attomies, 267. 

of attorney, how taken out and renewed, 269. 

CLAIMANT. See Ejectment. 

CLAIMS, 

special indorsement of particulars of, 15. 

by husband, in action by husband and wife, 26. 

CLERKS. See Articled CUrke— Attomies, 
of attomies cannot be bail, 180. 
when affidavit cannot be sworn before, 195. 
of barristers, what fees allowed to, 252. 

COGNIZANCES, 

commencement of, 37. 

several, not allowed on same subject matter, 275. 

COGNOVIT, 

to be filed before judgment signed on, 156. 

COLOUR, 

express, abolished, 37. 

COMMENCEMENT, 
of act, 1. 
of pleadings. See Pleadings. 

COMMISSIONERS, 

for taking affidavits, who may be, 196. 
certificate by, when deponent is illiterate, 194. 

COMPOUNDING PENAL ACTIONS, 
where part of penalty goes to crown, 187. 
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COMPOUNDING PENAL ACTIONS-^onltmierf. 
to whom part penalty to be paid, 188. 
fonn of rule to compotmd, 188. 

COMPUTE, BULE TO, 
aboliahed, 50. 
proceedings in lieu of^ 51. 
when interest given by Court of Error, 283. 

CONCILIUM, 

rule and motion for, abolished, 151. 

CONCUKRENT WRITS. See Sumvfuma, Writ of. 

CONDITIONS PRECEDENT, 

performance of^ how averred and denied, 33. 

CONFESSION, 

to pleas of defence after action commenced, 283. 

costs on such confession, 283. 
by defendant in error, notice of, 87. 
in ejectment, 101, 102. See Ejectment. 

CONFESSION AND AVOIDANCE, 

defence in, must be specially pleaded, 278, 279. 

CONFINING, 

appearances and defences in ejectment, 92. 

CONSENT, 

of persons to be added on nonjoinder of plaintifEs, 21, 22. 

when to be filed, 149. 
of persons to be struck out on misjoinder, 22 — 24. 
questions raised by, without plea£ngs, 27. See Questions^ 
to special case in ejectment, 93. 
before obtaining order for signing judgment, 198. 

to be preserved in judge's chambers, 198. 
in rule to discontinue aiter plea, 155. 
to waiver of plea, and relicta v^ificatione entered, 149. 
to change of venue, 153. 

CONSOLIDATION, 

of actions, payment into court after, 151. 

CONSUL, 

when affidavits may be sworn before, 14. 

official character and signature must be proved, 14. 

CONTINUANCE, 
of trial or inquiry, 
notice of, when given, 160. 

where given, 160. 
by way of imparlance, &c., abolished, 285. 

CONVEYANCER, 

not to take affidavits, unless he is an attorney, 196. 
consent by, to judge's order to sign judgment, 198. 
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COPARCENERS, 

defence by, in actions of ejectment, 95. See Ejectment. 

COPY, 

what costs for copies allowed, 241. 
of writ of summons, 

contents of, 1, 2. 

indorsement on, of debt, costs, &c. 4. 

special indorsement on, of debt, 15, 16. 

to be filed before judgment for non-appearance, 17, 18. 
of particulars of demand and set-off, 153. 

to be annexed to record, 154. 
of rules, pleadings, &c., serrice of, 200. 

at address, entered by masters, 201. 
of notice to produce, 

to be annexed to affidavit of service, 64. 
of writ in ejectment, when filed, 186. 
of particulars in ejectment, 

to be annexed to record, 93. 
of panel of jurors, 

to be annexed to record, 57, 59. 

to be given by sheriffs to either party, 57, 59. 

to be made and kept by sheriffs, 164. 
of demurrer book, special case, appeals, &c. 

to be delivered to judges, 152. 

proceedings in default of delivery, 152. 

costs of, in certain cases, 153. 
of receipt of memorandum of error, 

how, and when to be served, 80, 86. See Error. 
of judgment roll given to judges in error, 171. 
of biU of costs given before taxation, 168. 

CORPORATION, 

service of writs of summons upon, 8. 

COSTS, 

attachment for non-payment of, absolute in first instance, 20 1 . 
directions to the masters as to, 241. 
may be taxed in vacation, 241. 
what costs for copies to be allowed, 241. 
fees to counsel on writs of trial, 241. 
fees to counsel and pleaders for pleadings, &c., 242. 
fees to coimsel, &c., for attendance at chambers, 242. 
heading of bill of costs, 243. 
tables of costs, 244—254. 
taxation of, 

may be made in vacation, 241. 
what notice of, sufficient, 168. 
no notice necessary after non-appearance, 169. 
one appointment only necessary, 169. 
when may be made on an award, 202. 
costs of, when to be paid by plaintiff's attorney, 4. 

o2 
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iJOSTS—eonimued, 

when writ not specially indorsed, 4. 

when writ specially indorsed, 147. 
when costs taxed on higher or lower scale, 242. 
tables of costs to be allowed on, 244. 
attorney's lien preserved on setting-off, 169. 

deduction of interlocutory costs, 169. 
after payment into court, 150. 
of attorney's biU, 

one appointment only necessary, 169. 
of writs of tummona, pleadings^ rules, &c. 
to be inclorsed, when writ specially indorsed, 147. 

form of indorsement, if more claimed, 148. 

costs of taxation, 148. 
claimed by attorney for writ, &c., to be indorsed, 4. 
upon judgment in default of appearance, 

how fixed, 17. 

taxation of, if more than fixed sum claimed, 17, 18. 
of amendment, 

of writ of summons, 12. 

of nonjoinder of plaintifb before trial, after notice, 24. 

of misjoinder and nonjoinder of plaintiff, 22, 23. 

of misjoinder of defendants, 24. 

to be at discretion of court or judge, 115. 
of proceedings on plea of nonjoinder of defendants, 26. 
of trial of questions without pleadings. See Questions. 
of application to amend pleadings, 31. 
of summons for particulars, 154. 
after plea of payment into court, 41. 

if payment to part of claim, 41, 150. 

where actions are consolidated, 151. 
of issues on seTeral pleas, 45. 

of several coimts, pleas, &c., if allowed by judge, 276. 
of setting aside judgment for pleading without leave, 47. 
of issues in law and fact raised together, 169. 
of proving documents after notice to admit, 63, 159. 
for not proceeding to trial, 53, 54. 

rule for, how drawn up, 53. 

is a side bar rule, 161. 
for not co\mtermanding notice of trial, 53. 
for not proceeding to trial before sheriff, &c., 168. 
of demurrer books, 153. . 
upon motion in arrest of judgment, &c. 
of suggestion of omitted facts, and trial thereof, 78. 
of abortive issues upon arrest of judgment, 78. 

how to be set ofi^ 78. 
of proceedings in error, 

to be taxed as costs in the cause, 171. 

double costs not allowed, 283. 

after discontinuance, 86. 
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COSTS— continued. 

of first trial, when new trial granted, 167. 
of proceedings on writ of revivor, 

of application for suggestion to revive, 70. 

of proceedings on the writ, 70. 

of rule by plaintiff to quash writ, 175. 
in case of death of parties. See Death, 
in case of bankruptcy, 77. 
in action brought by Pauper, See Pauper, 
tn ejectment, 

upon verdict when title expires before trial, 93. 
upon finding for claimants, 94. 

for defendants, 95. 
writs for, joint or separate, with writs of execution, 95. 
in case of non-appearance at trial, 187. 
in case of discontinuance, 100. 
for not proceeding to triad, 100. ' 

after confession of action by defendant, 101, 102. 
upon proceedings in error, 103. 
in actions by landlords for rent in arrear, 105. 
to be paid by lessee ; proceeding in equity, 106. 
in actions by mortgagees, 113. 
in particular cases, 

on an award, when may be taxed, 202. 
compelling plaintiff to give security for, 155. 
security for, by assignees continuing action, 77. 
of rule to set aside for irregidarity, 193. 
of filing order for judgment under bankrupt act, 157. 
of making judges' order a rule of court, 198. 
on removal of causes from inferior courts, 187. 
of justifying bail, &c. See Bail, 

COUNTERMAND, 

of notice of trial and inquiry, 
when given, 53, 161. 
where given, 160. 
costs, if not given in time, 53. 

COUNTS. See Pleadings, tit. Declarations, 

COUNTIES PALATINE, 

records to be entered, &c. as in other counties, 56. 
writs to be executed, &c. as in other counties, 66. 
act to extend to superior courts of, 119, 120. 

COUNTY, 

writ of summons may be served in any county, 8. 
writ of execution may issue into any cotmty, 65. 
writ of revivor may be served in any coimty, 70. 

COUNTY COURTS, 

appeals firom, how set down for argument, 151. 
copies of, to be given to judges, 152. 
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COURT ROLLS, 

order to inspect on affidayit of copyhold tenant, 159. 

COURTS, 

what rules may be made by, 116. 
genml powers of amendment given to, 115. 
judges oi^ may make rules for Uieir officers, 117. 
interpretation of Term, 118. 
of Error, jurisdiction of^ 85. See frror. 
of Record, act may be extended to, 119. 
of Common Pleas at Lancaster and Pleas at Durham, cer- 
tain provisions of act may extend to, 119, 120. 
powers to judges of, 120. 

prothonotaries of, 122. 
proceedings in error from, 122. 
certain acts applicable to, partly repealed, 123. 

COVERTURE, 

provisions for disability by, 79. See Error. 
must be specially pleaded, 278. 

DAMAGES, 

proof of, in actions against defendants abroad, 11. 
ascertaining amoimt of, before master, 51. 
assessment of, execution for interest on, 174. 

DATE, 

of original and concurrent writs of summons, 2, 9, 

of writs of ejectment, 89. 

of writs of execution, 172. 

of rules of court, 197. 

of memorandum of appearance, 20. 

of amendment for nonjoinder, when commencement of 

action, 25. 
of pleadings, 32. 

DAY. 

computation of, 203. 

of service to be indorsed on writ of stunmons, 8. 

of execution of writ of capias to be indorsed, 177. 

DEATH, 

1. Action not to abate by, 72. 

proceedings in case of death, 

of one or more of several plaintiffs or defendants, 
72. 
suggestion of death by, or against survivors, 
72. 
of sole, or sole surviving plaintiff, 73. 

Biiggestion of death by legalrepresentative,73. 
trial of, and judgment upon, suggestion, 73. 
of sole, or sole surviving defendant, 73. 

suggestion of death and of executor, 73. 
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'D'EATBL—continued. 

how made and pleaded to, 73. 
trial of, and judgment upon, 74. 
of either party between verdict and judgment, 74. 

when not to be alleged as error, 74. 
of either party after interlocutory and before 
final judgment, 75. 
writ of revivor, 76. 
in actions by husband and wife, 

causes of actions, which survive, not abated 
by death, 26. 
2. Error not to abate by, 

proceedings in case of death, 

of one of several plaintiff in error, 87. 

suggestion of death, 87. 
of sole plaintiff, or of all plaintifiGs in error, 88. 
suggestion of death by legal representative,88. 
if no suggestion made, judgment affirmed, 88. 
of one of several defendants in error, 88. 

suggestion of death, 88. 
of sole defendant, or of all defendants in error, 88. 
notice of proceeding to representatives, 88. 

to parties interested, 88. 
3. Ejectment not to abate by, 

proceedings in case of death, 
of one of several claimants^ 

1, before trial, 

where right survives, 96. 

suggestion of death by claimant, 96. 
verdict and judgment thereon, 96. 
where right does not survive, 97. 

if legal representative does not become 
party, 97. 
suggestions of death by claimant, 97. 
action to proceed for share of pro- 
perty, 97. 
if legal representative become party, 97. 
suggestion of death by represenu- 

tive, 97. 
suggestion how to be tried, 97. 
verdict and judgment thereon, 98. 

2, after trial, 

whether right to property survives or not, 97. 
suggestion of death by claimant, 97. 
judgment and execution for whole 

property, 97. 
entry, &c. of claimant to be entry, 
&c., of the representative, 97. 
of sole claimant, 

suggestion of death by legal representa- 
tive, 97. 
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suggestion how to be tried, 97. 

yerdict and judgment thereon, 98. 
of one of ieveral defewia'nUf 

1, if joint defence, 98. 

suggestion of death, 98. 

judgment and execution against survivors, 98. 

2, if separate defence to part not defended by 

others, 99. 
proceedings for that part as on death, of sole 

defendant, 99. 
or proceedings for remainder against sur- 

viyors, 99. 

3, if separate defence to part defended by others, 

99. 
party in possession, or representatiye, may 

defend, 99. 
cr suggestion of death by claimant, 99. 

judgment and execution against survi- 
ying defendants, 100. 
oftole defendant^ or of aU the defendants , 

1, before trial, 

suggestion of death, 98. 

appUcation for judge's order, 98. 
form and service of order, 99. 
if parties appear in pursuance of order, 99. 

proceedings against them, 99. 
if parties do not appear in pursuance of order, 99. 

judgment may be signed by claimant, 99. 

2, after verdict, 

execution for recovery of possession, 99. 
suggestion or revivor unnecessary, 99. 
proceedings for costs against representa- 
tive, 99. 
DEBT, 

amount of, to be stated on writ and copy, 4. 
special indorsement of, upon writ,' 15. 
proof of, against defendants residing abroad, 11. 
judgment by default for, to be final, 50. 

DECLARATION. See Pleading tit. Declaration. 

DEEDS, 

how may be set out in pleadings, 33. 
profert and oyer abolished, 32. 
effect of plea of non est factum, 279. 

DEFEASANCE, 

on warrant of attorney to confess judgment, 156. 

DEFENCE, 

arising after action commenced, how pleaded, 283. 
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DEFENCE— con^»nt«jrf. 

costs if plaintiff confesses the plea, 283. 
how may be limited in ejectment, 91. 

DEFENDANT, 

render of, by bail, 184. See Bail, 
affidavit by, to stay proceedings on bail bond, 178. 
rules to bring in body of, 178. See Rtdes, 
justification of bail by, 180. See Bail, 
misnomer of, in capiaa or affidavit to bail, 177. 
actions against, when within jurisdiction, 1. 

when British subject out of Jurisdiction, 10. 

when foreigner out of jurisdiction, 11. 
name and address of, mentioned in writ of summons, 2. 
appearance for, not to be entered by plaintiff, 16. 
appearance by. See Appearance, 
to enter address with master, if in person, 201. 
notice given by, upon nonjoinder of plaintiff, 22. 
misjoinder of, 24. See Misjoinder, 
nonjoinder of, 25. See Nonfoindtr. 
death of, not to abate actions, 72. See Death, 
consent of, before order obtained to sign judgment, 198. 

DEMAND, 

liquidated, special indorsement of, on writ, 15. 

judgment by default for, final, 50. 
particulars of, 153. See Particulars, 
of plea abolished, 36. 
of possession by landlord before ejectment, 107. 

service of, 108. 

DEMURRER, 30, 44, 48. See Pleadings, 

DEPOSITIONS, 

of witnesses to be returned and filed, 160. 

DETINUE, 

effect of plea of non detinety 280. 

DISCHARGE, 

of prisoner under ca, sa,, by order of attorney, 67. 

of prisoner by supersedeas. See Supersedeas — Prisoner, 

rule or order. See Prisoner, 
of bail by render, 184, 185. See Bail, 

DISCONTINUANCE, 

after plea pleaded, form of rule, 155. 

of proceedings in error, 86. See Error, 

of proceedings in ejectment, 100. See Ejectment, 

DISTRINGAS, 

writs of, abolished, 15. 

proceedings in lieu of, 9, 10. 

DISTRINGAS JURATORES, 
writ of, abolished, 56. 
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DOCUMENTS, 

how may be Bet out in pleadings, 33. 

notice to admit, form of, 157. 

admittance of, and costs of proof, 63. 

production of^ before master on inquiry of damages, 51. 

EASTER, 

days before and after, excluded in proceedings, 204. 
eye, &c., holiday at masters' offices, 203. 

EJECTMENT, 

1. Writ of; 

action to be commenced by, 89. 
to whom to be directed, 89. 
to describe property, 89. 

judge may order better particulars, 91. 
form and contents of, 89. 
teste and duration of, 89. 
indorsement on, of name of attorney, 89. 
proceedings on, if issued without authority, 90. 
service of, 90. 

affidayit of seryice, when to be filed, 186. 
service of, in action by landlord when rent in arrear, 104 , 
notice of, to be given by tenant to landlord, 104. 
notice to find bail when inserted in writ, 108. 

2. Appearance and defence, 

time for, to be sixteen days, 89. 

in certain cases to be ten days, 112. 
by any person named in writ, 90. 
by any person not named in writ, 90. 

affidayit of possesBlon by hixnself or tenant, 90. 

form and notice of appearance, 186. 
by landlord for property in possession of tenant, 91. 

form of, and limited defence, 91. 
may be limited by notice to part of property, 91. 

notice must describe part defended, 91. 

judge may order better particulars, 91. 

notice to be served or filed, 91. 
by joint tenants, tenants in common, or coparceners, 95. 
when may be struck out or confined, 92. 
judgment for default of, or when limited defence, 92. 

proceedings before signing, 186. 

form of judgment if for part of property, 134. 
if for whole of property, 133. 

form of writ of ?iab. fac. posa,, 238. 
in case of death of parties. See Death. 

3. Non-appearance at trial, 

of claimant, nonsuit, 94, 284. 
of defendant, no proof of title necessary, 94. 
plaintiff to have costs of suit, 187. 
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'EJ'ECTMESi:— continued. 

4. Issue, 

may be made up without any pleadings, 92. 
fonn of, if defence is for whole of property, 134. 

for part of property, 134. 
entry upon, of notice by joint tenant, &c., 96. 

5. Speciu case, 

may be stated by consent, and by leave, 93. 

6. Trial of issue, 

may be ordered to take place in any county, 94. 

order to be suggested on the record, 94. 
same as in other actions, 93. 
particulars to be annexed to the record, 93. 
title of claimant, sole question to be raised, 93. 

except when fact of ouster is in issue, 96. 
special verdict may be found, 94. 
biU of exceptions may be tendered, 94. 
non-appearance of claimant, nonsuit, 94. 

of defendant, — ^no proof of title requi- 
site, 94. 

7. Nonsiiit, 

on non-appearance of claimant, 94. 
defendant to have costs of siiit, 284. 

8. Verdict, 

form of entry of, 93, 135. 

when title expires before trial, 93. 

special verdict may be foimd, 94. 

on suggestion after death of claimant, 97. See Death, 

9. Judgment, 

for what and when to be signed, 

on finding for claimants, 94. 

on finding for defendants, 95. 

in default of appearance or defence, 92. 

affidavit of service, or judge's order to be filed, 186. 

in case of death of parties. See Death, 
upon discontinuance of action, form of, 100, 135. 
for not proceeding to trial after notice, 100, 135. 
upon confession of action by defendant, 101, 102. 
entry of, upon roll, not necessary before execution, 102. 

incipitur may be made on paper, 102. 
to have same effect as heretofore in ejectment, 102. 
in actions agaiost tenants holding over, 109, 136. 
10. Execution, 

when may issue, 

on finding for claimant, 94, 

on finding for defendant, 95. 
for recovery of possession, and costs, may be joint or 

separate, 95. 
form of writ of ?iab. fac, post. ■ 

on judgment by default, 238. 
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EJECTMENT— eoft^}itM<i. 

on judgment when defendant has appeared, 239. 
form of writ of yS. fa, for costs, 240. 
not stayed by error unless bail put in, 103. 
when awarded for metne profits, 104. 
in case of death of parties. See Death, 
may issue before formal entry of judgment, 102. 

11. Costs. See Coats, 

12. Death, 

not to abate action. See Death, 

13. Discontinuance, 

notice of, to be given by claimant, 100. 

judgment thereon, 100, 135. 
by one of several claimants, application to judge, 100. 

continuance of action by other claimants, 100. 

14. Confession, 

by sole defendant or all defendants, 101. 
notice of, as to part, or whole, 101. 
judgment and execution thereon, 101, 136. 
by one of several defendants, 

if separate defence for part not defended by others, 
101. 
notice of, as to such part, 102. 
judgment and execution for such part, 102. 
if separate defence for part defended by others, 102. 
notice of, as to such part, 102. 
judgment and proceedings against the others, 
102. 
16. Error, 

when may be brought, 103. 
baU in, 103. 

effect of, as to staying execution, 103. 
remedy for mesne profits and damages, pending error, 
103. 

16. Mesne profits, 

remedy for, pending error, 103. 

evidence of, when may be given at trial, 110. 

17. Joint tenants, tenants in common, and coparceners, 

defence by, 

notice of defence as such tenant or coparcener, 
95. 
when to be given, 95. 
form of, 95. 

to be entered on issue, 96. 
affidavit to accompany notice ; form of, 96. 
trial of issue, 96. 

if defendant's title proved, ouster to be tried, 96. 
judgment thereon, 96. 

18. Landlord and Tenant, 

tenant to give notice of writ to landlord, 104. 
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EJECTMENT— con^tnuerf. 

(a) ejectment for non-payment of rent, 

4 Geo. 2» c. 28 : where no sujSicient distress on the pre- 
mises, 104. 
Tmt of ejectment and service thereof, 104. 
judgment against tenant for non-appearance, 105. 
appearance and subsequent proceedings, 105. 
proceedings for relief in equity by lessee, 106. 
relief on payment of rent and costs, 106. 
tenant paying rent and costs, proceedings to cease, 
107. 
(6) ejectment against tenant holding over, ^ 

1 Geo. 4, c. 87 : after term expired or tenancy deter- 
mined, 107. 
demand of possession, 107. 
writ and notice to find bail, 108. 

form of notice, 108. 
rule or judge's order to find bail, 108. 
judgment against tenant if neglect of order, 108. 

form of, 136. 
damages for mesne profits, 110. 
when execution may be stayed on security. 111. 

bail in error to discharge security. 111. 
recognizances, how to be tsucen, 111. 
action on them to be limited. 111. 
(c) for recovery of lands not in London or Middlesex, 

1 Geo. 4 and 1 Wm. 4,c. 70, tenancy expiring, &c., in or 
after Hil. or Trin. terms, 112. 
appearance to be within ten days, 112. 
six days' notice of trial sufficient, 112. 
staying proceedings by order, 112. 
{d) saving of former remedies, 113. 

19. Mortgagee, 

7 Geo. 2, c. 20 : ejectment by, for recovery of mortgaged 
lands, 113. 
person having right to redeem may appear, 113. 
reconveyance to him moj be ordered, 113 

on payment of principal, interest, and costs, 113. 
not, where right to redeem is disputed, 114. 
nor to prejudice any subsequent mortgage, 114. 

20. Statutes, 

not inconsistent with this act to remain in force, 115. 

21. Jurisdiction, 

of courts and judges, same as heretofore in ejectment, 
115. 

ELEGIT, WRITS OF, 
forms of, 

on judgment for plaintiff, 220. 
on rules for payment of money and costs, 221, 223. 
on judgment of inferior courts removed, 225. 
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ELEGIT, WBITS OY—eonHnued. 

on rules for payment of money and costs made in infeiiin' 
courts, and remoyed, 227. 

ENLARGEMENT, 

of time for going to trial, 65. 

£ar pleading, 36. 
of rules, without notice, 197. 
when enlarged rules drawn up for, 197. 

ENTRY, 

of address of attorney before the masters, 200. 

of address of parties in person before the masters, 201. 

of imparlances abolished, 285. 

of appearance sec, itat. abolished, 16. 

of proceedings upon trial, by consent, on record, 29. 

of pleadings on record and judgment roll, 32. 

of proceedings imnecessary before execution, 171. 

of records to be tried in Counties Palatine, 56. 

of jurata ponUur m reapectu abolished, 56. 

of causes for trial in town, 163. 

of postponed motions on list, 166. 

of judgment nunc pro tunc, 167. 

of suggestions. See Suggestions. 

of satisfaction on roll, 175. See Satis/action. 

of verdict in ejectment, 93. 

of notice of defence as joint tenant, 96. 

of proceedings in ejectment on roll, 102. 

EQUITY, 

proceedings in, by lessee, 106, 107. See Ejectment. 

ERROR, 

when does not lie on judgment for non-appearance, 17. 

when death, not to be alleged as, 74. 

not to be brought for error in respect of costs, 284. 

writ of, abolished, 80. 

to be brought within six jeais, 79. 

provision for disabilities, 79. 
discontinuance of proceedings in, 86. 

notice to be given to defendant, 86. 

judgment, and proceedings thereon, 86. 
confession of, by defendant in error, 

notice to be given to plaintiff 87. 

judgment may be signed thereon, 87. 
rule to plead to any pleadings in, abolished, 170. 

four days' notice substituted, 170. 
death of either party not to abate proceedings. See Death. 
marriage not to abate proceedings in, 89. 
from superior courts in Coimties Palatine, 122. 
1. In LatOf 

to be brought within six years, 79. 
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BKROBr— continued. 

1, how brought, and when auperaedeaSt 
memoranaum to be given to master, 80. 

form of, 131. 

when only some parties proceed, 83. 
master to file, and give note of receipt, 80. 
copy of note and grounds of error to be served, 80. 
shall be supersedeas from time of service, 80. 
if frivolous, execution may be ordered, 81. 
execution not stayed, unless bail put in, 81. 

2, Bail, 

time at which bail must be put in, 81. 
notice of bail, 81. 
justification of bail in, 184. 
amount of recognizance, 81. 

3, Assignment of, and joinder in, 

not necessary, except when defendant relies on lapse 
of time, release, or matter of fact, 82. 
if Suggestion of, 
to be entered on judgment roll, 82. 
form of, 132. 

when only some parties bring error, 83. 
when to be entered, and roll made up, 83. 
judgment of non-pros, in default, 83. 

5, Summons and severance, 
not necessary, 83, 84. 

suggestion to state names of parties proceeding, 84. 

6, Trial of, and proceedings before and after, 
setting down case for argument, 170. 

concilium abolished, 171. 
copies of judgment roll to be given to judges, 171. 

proceedJjQgs in default, 171. 
judgment roll to be brought into court, 84. 
costs of, to be taxed as costs in the cause, 171. 

double costs not allowed, 283. 

7, Judgment, 

to be entered on original record, 84. 
proceedings on, by court below, 84. 

8, Jurisdiction of courts of error, 
same as in courts below, 85. 

to quash proceedings, 85. 

to give judgment, 85. 

to award process, 85. 
may award repleader, or trial de novo, 283. 
may allow interest for delay of execution, 283. 
2. In Fact, 

how brought, 86. 

memoranaum to be given to master, 86. 

form of, 86. 

affidavit to accompany, 86. 
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lERROB,—conHnued, 

master to file and give note of receipt, 86. 
copy of note and aSidavit to be served, 86. 
effect of service, 86. 
proceedings thereon, 86. 
assignment of, within eight days after filing, 170. 
rule to plead to, unnecessary, 170. 
notice substituted, 170. 
notice of trial oi^ same as in other actions, 170. 
3. In Ejectmentf 

-when may be brought, 103. 
bail in, 103. 

effect of, on execution, 103. 
remedy for mesne profits and damages, pending 
error, 103. 

EVIDENCE, 

of renewal of writs of summons, 7. 

of conmiencement of action after renewal, 7. 
of renewal of writs of execution, 66. 
of affidavits sworn before consuls, &c., 14. 
admission of documents, form of notice, 157. 
of admission of documents after notice to admit, 64. 
of service of notice to produce, 64. 
subpoena to produce record, 159. 
depositions of witnesses to be returned and filed, 160. 
inspection of court rolls of manor, 159. 
may be given by defendant of liability of defendants 

named in plea of abatement, 26. 
o£ mesne profits in ejectment, 110. 

EXAMINATION, 

of persons to be admitted as attomies, 266. 

EXCEPTION, 

to bail. See Bail. 

EXECUTION, 

on judgment in default of appearance, 
where writ specially indorsed, 17. 

if one or more defendants only appear, 20. 
where writ not specially indorsed, 18. 
on writ of capias , indorsement on writ, 177. 
on judgment of trials of questions without pleadings, 28, 29. 
may be issued within six years without revival, 68. 
in case of death of parties. See Death. 

marriage, 76. 
when proceedings in error are taken. See Error. 
in ejectment. See Ejectment, 
1. WHtof, 
how dated and tested, 172. 
when made returnable, 172, 173. 
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EXECUTION— con^intttjrf. 
how indorsed, 

name of attorney, 172. 

direction to sheriff to levy, 174. 

sum and interest to be levied, 174. 
statement in, on assessment, under 8 & 9 Wm. 3, 174. 
to be directed to sheriffs in all cases, 66. 
ground writs abolished, 65. 
may issue at once into any county, 65. 
when may be issued, 

after trial out of term, 64. 

after trial in term, 167, 168. 

after nonsuit in or out of term, 168. 

before entry of proceedings on roll, 171. 
proceedings before issuing, 172. 
to remain in force one year, 66. 
how to be renewed, 66. 

evidence of renewal, 67. 

2. Forms of^./a., ea, <a., and elegit^ 

on judgments, 211, 220, 231. 

on rulefor payment of money, and costs, 213, 221, 232. 

on judgments of inferior courts, 216, 225, 235. 

on rules of inferior courts, 217, 229, 236. 

3. Fees and expenses of, 

party entitled to execution may levy, 66. 

4. How person in prison charged in, 68. 

by judge's order on affidavit, 68. 
service and effect of order, 68. 

5. Orders for issuing or staying. See Orders, 

EXECUTORS, 

proceedings by and against, on death of parties. See Death. 
character of, to be specially denied, 277. 

EXONERETUR, 

entry of, when unnecessary, 184. See Bail, 

FEES, 

for giving printed copy of panel of jurors, 57* 58. 

of execution, may be levied by parties entitled, 66. 

on proceedings for a view, 165. 

on filing recognizances in ^ectment, 111. 

none payable by pauper, if verdict exceeds £5., 188. 

of coimsel on writs of trial, 241. 

of counsel and pleaders at discretion of masters, 242. 

payable at master's office, 255. 

at associates' office, 256. 

at judge's chambers, 257. 

FELONY, 

under 15 & 16 Vict. c. 76, venue, 14. 
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FIERI FACIAS, WRIT OF, 
forms of^ 211. See Formt. 

FILING, 

affidavits used before a judge out of court, 196. 
order for judgment under bankrupt act, 157. 
bail piece, in case of country baQ, 180. 
writs, when rule to return expires in yacation, 192. 
cognovit or warrant, before judgment signed, 156. 
continuing writs for purposes of renewal, 7. 
affidavits, and copy of writ on non-appearance, 17, 18. 
declaration on non-appearance, 18. 
consent of parties, added before trial, 149. 

affidavit of handwriting of such parties, 149. 
depositions of witnesses, 160. 
prtBcipe before issuing writ of execution, 172. 
certificate of master before final judgment, 203. 
memorandums of error by masters. See Error, 
in ejectment, 

affidavits and copy of writ before judgment, 186. 
affidavit of possession by persons not named in writ, 90. 
notice to defend for part, 91. 
affidavit by joint tenant, 96. 
recognizances. 111. 

FOREIGNER, 

residing out of jurisdiction, proceedings against, 11. 

FORGERY, 

of signature of consul, &c., to affidavit, 14. 

FORMS, 

of writ of summons, 

when defendant within jurisdiction, 124. 

British subject, out of jurisdiction, 125. 
foreigner, out of jurisdiction, 126. 
oiprtecipe for renewal 6. 
of notice of writ of summons, 126. 
of indorsement upon copy of writ, 4. 
of special indorsement upon writ, 127. 
of final judgment in default of appearance, 129. 
of appearance, 20. 

of commencements and conclusions of declarations, 34. 

of pleas, 37. 
of demurrers, 48. 
of joinder of issue in pleading, 44. 
of pleadings, 137—144. 
of payment into court, 40. 
of notice to admit documents, 157. 
of issue in trials of questions without pleadings, 129. 
of an issue in general, 205. 

when to be tried by sheriff, 208. 
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TOBMS^eontinued, 

of a niaiprius record, 205. 

of postea on verdict for plaintifif, 

in London or Middlesex, 205. 

at the assizes, 206. 
of judgment for money demands, 51. 
of judgment for plaintiff on verdict, 

in London or Middlesex, 207. 

at the assizes, 208. 

before a sheriff, 210. 
of writs of execution^ 

1, of/. /a., 

on judgments for plaintiffs and defendants, 211, 212. 
on rules for payment of money, and costs, 213 — 215. 
on judgment of inferior courts removed, 216. 
on rules or orders of inferior courts removed, 217 — 219. 
for costs on judgment for plaintiff in ejectment, 240. 

2, oielegitf 

on judgment for plaintiff, 220. 

on rules for payment of money, and costs, 221 — 224. 

on judgment of inferior courts removed, 225. 

on rules or orders of inferior courts removed, 227. 

3, oica, «a., 

on judgments for plaintifBs and defendants, 231, 232. 
on rules for payment of money, and costs, 232. 
on judgments of inferior cotirts removed, 235. 
on rules or orders of inferior courts removed, 236. 

4, oi hab, fao, po88. in ejectment, 
on judgment by default, 238. 

on judgment for plaintiff after trial, 239. 
of rule to enter suggestion to revive judgment, 130. 
of suggestion to revive judgment, 130. 
of writ of revivor, 131, 
of memorandums of error, 132. 
of suggestion of error, 131. 
in ejectment^ 

of writ of ejectment, 133. 

of judgment by default, 133. 

of issues, 134. 

of entry of verdict, 135. 

of judgment of discontinuance, 135. 

for not proceeding to trial after notice, 136. 
after non-compliance with judge's order, 

136. 
after confession by defendant, 136. 

of hab, fao, posi,^ 238. 

oifi. fa, for costs, 240. 
of writ of trial before sheriff, 209. 

of verdict indorsed thereon, 210. 

of nonsuit indorsed thereon, 210. 

P 
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of judgment after writ of trial, 210. 
of writs and proceedings, 

power to judges to make, 117. 
of action, need not be mentioned in writ, 2. 

GAOLER, 

may discharge prisoner under ca. aa,, by order of attor- 
ney, 67. 
unless notice given to the contrary, 67. 

GENERAL ISSUE, 

by statute ; form of plea, 282. 

year, chapter, and section to be inserted in margin, 
282. 
effect of^ in particular actions. See Pleadinga, tit. Pleat. 

GROUND WRITS, 

abolished, 66. See Execution, 

GUARDIAN, 

special admission to sue or defend, 148. 

HABEAS CORPUS AD SATISFACIENDUM, 

writ of, not necessary to charge person in prison, 68. 

HABEAS CORPORA JURATORUM, 
writ of, abolished, 56. See Jury. 

HABERE FACIAS POSSESSIONEM, 
may be sued out without a pracipe, 
forms of. See Forms, 

HOLYDAYS, 

at masters' offices, 203. 

not reckoned when last day, 203. 

at Easter and Chnstmas, 204. 

HUNDREDORS, 

service of writs of summons upon, 8. 

HUSBAND AND WIFE, 

action by, 

joinder of claims of husband, 26. 
death of either, how far to abate, 26. 
judgment, &c., in action begun before marriage, 76, 
husband may change attorney appointed before mar- 
riage, 76. 

ILLEGALITY, 

must be specially pleaded, 278. 

IMPARLANCE, 

entry by way of, abolished, 285. 

INCIPITUR, 

of proceedings when made before execution, 102. 
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INDEX, 

of affidavits when to be made by master, 196. 

INDICTMENT, 

for making false affidavits abroad; venue, 14. 

INDORSEMENTS, 

1, on copy of writs of summons, 
of debt, costs, &c., 4, 15. 

2, on writs of summons, 

of attorney's and agent's names and abodes, 3. 

in case where plaintiff sues in person, 3. 

of debt, costs, &c., 4, 15. 

of service, 8. 

where defendant resides out of jurisdiction, 10. 

consequences of omitting, 12. 

special, of particulars of claims, when made, 15. 

form of special indorsement, 127. 

amount that may be indorsed for costs, 147. 

form of indorsement, if more costs claimed, 148. 

costs of taxation after, 148. 

indorsement to stand for particulars of demand, 16. 

final judgment after, for non-appearance, 17. 

proceedings, if one or more defendants only appear, 20. 

3, on pleadings. See Pleadings. 

4, on rule to ascertain damages, 

of amount found by master, 51. 

5, on writ of ejectment, 

of attorney's and agent's names, 89. 

6, on writ of execution, 

of name, &c., of attorney, 172. 
of direction to sheriff to levy, 174. 
of sum and interest to be levied, 174. 
of day, when writ executed, 177. 

INFANCY, 

suing by prochein amy or guardian, 148. 
must be specially pleaded, 278. 
provisions for, as to bringing error, 79. 

INFERIOR COURTS, 
removal of causes from, 
putting in bail, 187. 
procedendo, when issued, 187. 
rules to appear in causes removed, 187. 
when costs below, costs in the cause, 187. 
writs of execution on judgment of, removed. See Forms. 

on rules of, removed. See Forms. 

INHABITANTS, 

of county, of city, &c., service of writs upon, 8. 

INJUNCTION, WRIT OF, 

proceedings commenced in disobedience of, 117. 
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INJUNCTION, WRIT OY—continued. 

to be Btayed on production of writ, 118. 
liability of persons disobeying sudi writ, 118. 

INQUIRY, 

before master, 51. 

signing judgment on return of writ, 167. 

rule to return jury upon, abolished, 164. 

judge's order substituted, 164. 
to ascertain mesne profits after proceedings in error, 103. 
notice of, 

when and where giyen, 52, 160. 
short notice of, 160. 
when given on back of issue, 162. 
notice of continuance or countermand of, 

when giyen, 160, 161. 

where given, 160. 
costs of day for not proceeding to, 161. 

INSOLVENCY, 

of plaintiff when not to abate action, 76. 

if assignees elect to continue, 76. 
when pleaded in bar, 76. 

INSOLVENT ACTS, 

notice by prisoner of application for discharge under, 191. 
effect of, as regards supersedeas, 191. 

INSPECTION. 

of court rolls of manor, order for, 159. 

INTEREST, 

indorsement of, on writs of execution, 174. 
on assessing damages under 8 & 9 Wm. 3, 174. 
when allowed by courts of error, 283. 

INTERPRETATION OF TERMS, 118. 

IRELAND, 

act not to extend to, 123. 

IRREGULARITY, 

application to set aside for, 193. 

must be made in reasonable time, 193. 

objections must appear in summons, 193. 
waiver of, by taking fresh step, 193. 
rule for, when discharged with costs, 193. 

ISSUES, 

on trial of questions without pleadings, 28. See QueHions, 
joinder of, when and how pleaded, 43. 
memorandum in, after general issue "by statute," 282. 
forms oi^ 

in actions in superior courts, 205. 

when directed to be tried by sheriff, 208. 

in ejectment, 134. 
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ISSUES— con^tniMiJ. 

trial of, when plea and demurrer to same pleading, 44. 

in law and fact, costs of, 169. * 

costs of, 45. 

JOINDER, 

of parties. See Misjoinder and Not\foinder, 
of claims in action by husband and wife, 26. 
of different causes of action in same suit, 27. 
of issue when and how pleaded, 43. 
in demurrer, form of, 48. 

notice requiring, 161. 
in error, 

unnecessary, unless matter of fact assigned, 82. 

proceedings in lieu of, 82. See Error. 

JOINT TENANTS, 

defence by, in ejectment, 95. See J^'ectment, 

JUDGES, 

amendment by. See Amendment. 

general powers of amendment given to, 115. 

empowered to make general rules, 116. 

forms of writs, &c., 117. 
interpretation of term, 118. 
affidavits sworn before. See Afidavita. 
of superior courts of counties palatine, 

may exercise powers given by act, 120. 

may make rules and orders, 120. 

JUDGMENT, 

rule for, unnecessary, 167. 

against defendant out of jurisdiction, prior proof of debt, 11. 

in default of appearance, 

1, when writ specially indorsed, 17. 

form of, 17, 129. ; 

no error lies upon, 17. 

for sum indorsed^ interest, and costs, 17. 

execution upon, when may be issued, 17. 

when one or more defendants only do not appear, 20. 

execution thereon, 20. 

may be suggested against such defendants, 20. 
defendant may be let in to defend either before or 
after, 17. 

upon affidavit disclosing merits, 17. 

2, when writ not specially indorsed, 18. 

for what amount to be signed, 18. 
execution upon, 18. 

3, in actions of ejectment, 

forms of, 133, 134. 
after plea in abatement for nonjoinder of defendants, 26. 
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JUDGMENT— co»j<»nt«rf. 

on trials of questions without pleadings, 28, 29. See 

QtieHiotia, 
after plea of payment into court, 41. 
after demurrer with frivolous statement, 48. 
upon general demurrer, 30. 
for pleading several pleas without leave, 47. 

may be set aside on affidavit of merits, 47. 
after inquiry before the master, when may be signed, 167. 

master's certificate to be £ied, 171. 
by default, 

for liquidated demands to be final, 60. 
form of, when sum of money recovered, 51. 
for not proceeding to trial, 

14 Geo. 2, c. 17, repealed, 63. 
proceedings to obtain, 54. 

twenty days' notice to be given, 54. 
suggestion to be entered on record, 54. 
in ejectment, 100. 
signing, 

on writs of summons. See attpra. 

after return of writ of inquiry, 167. 

after trial in term, 167. 

after nonsuit in or out of term, 168. 

after trial out of term, 64. 

of non-proa, in proceedings in error, 83. 

after discontinuance by plaintiff, 155. 
On bail bond standing as a security, 177. 
on cognovit or warrant of attorney, 156. 
on consent of parties to judge's order, 198. 
entry of, 

on day when signed, 167. 
may be made nunc pro tvnc, 167. 
satisfaction of, 

form and requisites of satisfaction piece, 175. 
arrest and reversal of, 

not to be allowed for lack of form, 30. 
not to be reversed for error after six years, 79. 
revival of, 

when unnecessary within six years after recovery, 68. 
party may sue out writ of revivor, 69. 
form of writ, 131. 
proceedings thereon, 70. 
when allowed without rule or order, 72. 
or may apply for suggestion to revive, 
rule or summons for, 69. 

form of, 130. 
proceedings upon application, 70. 

form of suggestion, 130. 
proceedings if rule is discharged, 70. 
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JUDGMENT— «on«mttcrf. 

on death after interlocutory, and before final judg- 
ment, 75. 
on marriage of feme plaintiff or defendant, 76. 
non obstarUe veredicto^ or in arrest of, 
time for making motion, 165. 
proceedings if motion postponed, 166. 
proceedings on motion, 77, 78. 

omitted facts may be suggested by leave of court, 77. 
suggestion to be pleaded to, and tried, 78. 
judgment upon, and costs of, suggestion, 78. 
costs of abortive issues, 78. 
error upon, 

must be brought within six years, 79. 

death between verdict and judgment not to be 

error, 74. 
power of courts of error to give judgment, 84. See 
Error, 
in case of death of parties. See Death, 
in actions of ejectment. See Ejectment, 
forms of, 

for plaintiff on verdict in town cause, 207. 

at the assizes, 208. 
for plaintiff after trial before sheriff, 210. 

JUDGMENT ROLL, 

entry of pleadings upon, date of, 32. 
entry of suggestions of error upon, 82. 
to be brought into court of error, 84. 
copies of, given to judges in error, 171. 
entry upon, when not necessary before execution, 102. 
incipitur may be made on paper, 102. 

JURATA PONITUR IN RESPECTU, 
entry of, abolished, 56. See Jury, 

JURAT, 

of affidavit to contain names of deponents, 194. 
if interlined or erased, affidavit insufficient, 194. 
certificate in, if deponent is illiterate, 194. 

JURISDICTION, 

proceedings against British subjects residing out of, 10. 

foreigners residing out of, 11. 
of court of error. See Error, 

JURY, 

process abolished, 56. 
1, in country causes, 
commont 

to be summoned for trial of all issues, 56. 
panel to be made and kept by sheriffs, 57. 
copy of, to be given to any party, 57. 
to be annexed to record, 57. 
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JVRY—eontmued. 
speciai^ 

to be summoned by precept of judges of assize, 58. 

to try all special causes, 68. 
panel to be kept, &c., as common jury panel, 58. 
sheriff to keep printed copy of panel, 164. 
to be balloted for, and called as common jiirors, 58. 
order may be made to strike, as formerly, 58. 
mode of obtaining, 59. 

notice to be given to opposite party, 59. 

time for giving such notice, 59. 
notice to be given to sherifi^ 61. 

if not given, common jury may try, 61 . 

2, in London and Middlesex, 

cotnMOftf 

to be summoned by precept, 57. 

sheriff to apply for the precept, 57. 

court or judge may issue precept at any time, 57. 

panel to be made and kept by sheriffs, 57. 

copy o^ to be given to any party, 57. 
to be annexed to record, 57. 
apeeial, 

to be struck by under sheriff and secondary, 59. 
rule for, only granted on affidavit, 163. 

application for, and service of rule, 163. 
cause to be marked in associate's book, 163. 
to be balloted for and called as common jurors, 59. 
panel to be kept, &c., as common jury panel, 59. 
remedy, when notice 'is given for delay, 60. 
notice of, to be given to sheriff, 61. 

if not given, common jury may try, 61. 

3, after proceeding by view, 

writ of view abolished, 61. 

names of viewers to be given to either party, 62. 

to be returned to the associate, 62. 
fees to be paid to viewers, 165. 

4, upon writ of inquiry, 

rule to return good jury on, abolished, 164. 
judge's order substituted, 164. 

LANDLORD AND TENANT. See Ejectment. 

LEGAL REPRESENTATIVES, 

suggestions of death, when made by, 73, 88, 97. See Death. 

LEVY, 

of fees by party entitled to execution, 66. 
direction to, to be indorsed on writs of execution, 174. 
amount of sum and interest to be stated, 174. 

LIBEL, 

averments in declaration for, 35. 
payment into court in action for, 39. 
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LIEN, 

of attorney to be satisfied before costs set off, 169. 

LIMITATIONS, PROVISIONS FOR, 

operation of statutes barred by renewal of writs of sum- 
mons, 6. 
time for bringing error, 

within six years from signing, or entry of judgment, 79. 
in case of disability by infancy, &c., 79. 
as to execution upon judgments^ 

within six years from judgment recovered, 68, 

LIQUIDATED DEMAND, 

special indorsement of, upon writ, 15, 127. 
judgment by default for, to be final, 50. 

MARRIAGE, 

of feme, plaintiff or defendant, not to abate action, 76. 

judgment, how to be obtained, 76. 
effect of, as to attorney appointed before, 76. 
not to abate proceedings in error, 89. 

MASTERS, 

to keep lists of names, &c., of attomies, 200. 

to keep address of parties appearing in person, 201. 

attendance on first appointment before, 203. 

in default, he may proceed ex parte, 203. 

what sufficient attendance, 197. 
offices of, when open, 203. 
examination of articled clerks before, 262, 263. 
regulations as to attorney's certificate, 270. 
directions to» as to taxing costs, 241. 
to attending in yacation to tax costs, 241. 
fees payable at office of, 255. ' 

to fix costs on judgment for non-appearance, 17» 18. 
may pay money out of court to plaintiff's attorney, 40. 

may require affidavit of plaintiff's signature, 150, 
to renew writs of execution, 67. 

to file and give receipt of memorandum of error, 80, 86. 
to bring judgment roll into court of error, 84. 
to compute interest allowed by courts of error, 283. 
to file cognovits and warrants of attorney, 156. 
to file depositions of witnesses, 160. 
to file and index affidavits, 196. 
when inquiry of damages to be directed to, 51. 

proceedings upon inquiry, 51. 

compulsory attendance of witnesses, 51. 

amount found to be indorsed on rule or order,. 51, 

certificate of amount to be filed, 203. 
prothonotaries may exercise powers of, 122. 

p2 
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MEJ^IORANDTJM, 

to be indorsed on writ when plaintiff sues in person, 3. 

of appearance, form, and date of, 19. 

in proceedings in error, 80, 86. See Error, 

of defeasance on warrant of attorney, 156. 

when general issue by statute pleaded, 282. 

MESNE PROFITS, 

remedy for, after proceedings in error, 103. 
evidence of, when may be given at trial, 110. 

MISJOINDER, 
of plaintiffs, 

may be amended before trial, 21. 

if parties were joined without their consent, 22. 
or consent to be struck out, 22. 
may be amended at the trial, 22. 

if parties were joined without their consent, 23. 
or consent to be struck out, 23. 
of defendants, 

may be amended before trial of action on contract, 24. 
may be amended at the trial of action on contract, 24. 

MISNOMER, 

in writ of capias, or affidavit to hold to bail, 177. 

MODELS, 

costs allowed for, 254. 

MORTGAGEE. See Ejectment, 

MOTION, 

in arrest of judgment, or for judgment non 6b, ver, 
when to be made, 165. 

proceedings in case of postponement of, 166. 
notice of entry of, in postponed list, 166. 
suggestion of omitted facts may be made, 77. 
trial of such suggestion, 78. 
judgment on, and costs of, such suggestion, 78. 
for new trial, 

when to be made, 165. 
proceedings in case of postponement of, 166. 
when suitor appears in person, 166. 
notice of entry of, in postponed list, 166. 
time for making affidavits to support, 166. 
on affidavits, affidavits must be produced, 196. 

NE RECIPIATUR, 

when may be entered in town causes, 163. 

NEVER INDEBTED, 

effect of plea, 277. See PleadingSy tit. Pieas, 

NEW ASSIGNMENT, 

one only allowed in respect of same cause of action, 47. 
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NEW ASSIGNMENT— con<»nwrf. j 

to be consistent with particulars^ if any, 47. 

pleas to declaration, except in denial, not ta be pleaded to, ' 

except by order, 48. 

NEW TRIAL, 

time for making motion for, 165. 

affidavits in support of, 166. 

proceedings, if motion postponed, 166. 
costs of first trial, if not mentioned in nile, 167. 
may be directed by court of error, 283. 

NIL DEBET, 

plea of, abolished, 279. 

NISI PRITJS RECORD, 
form of, 205. 

not to be sealed or passed, 56 
to whom to be delivered, 56. 
in counties palatine, 56. 
copy of panel to be annexed to, 57, 59. 
copy of particulars to be annexed to, 154. 

NON-APPEARANCE. See Appearance and Ejectment 

NON ASSUMPSIT, 

effect of plea, 277. See Pletulinffs, tit. Pleat, 

NON DETINET, 

effect of plea, 280. See Pleadings, tit. Pleas, 

NON EST FACTUM, 

effect of plea, 279. See Pleadings, tit. Pleas, 

NONJOINDER, 

of plaintiff, 

may be amended before trial, 

1, by order of court or judge, 21. 
liability of parties added, 22. 

2, without order of court or judge, 24. 
after notice or plea of nonjoinder, 24. 

costs and proceedings thereon, 24. 
filing consent of added parties, 149. 
may be amended at the trial, 22. 

if no notice, or plea of nonjoinder, 22. 
upon consent of parties added, 23. 
liability of parties added, 23. 
of defendants, 

may be amended before trial without order, 25. 

after plea in abatement, 25. 
service and effect of amended proceedings, 25. 
costs of proceedings after plea in abatement, 25. 
form of declaration after such plea, 35. 
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NON-PROS., 

judgment of, when signed in error, 83, 170. 
after discontinuance by plaintiff after plea, 155. 

NONSUIT, 

when judgment signed after, 168. 
when execution issued after, 168. 

1, judgment as in case of^ 

14 Geo. 2, c. 17, repealed, 53. 
proceedings in lieu of^ by suggestion, 54. 

2, in ejectment, 

defendant to haye costs of suit after, 94, 284. 

NOTE, 

of receipt of memorandum of error, 80,86. 
service of copy thereof, 80, 86, 

NOT GUILIT, 

effect of plea, 280. See PUadinga^ tit. Pleas, 

NOTICE, 

all notices to be in writing, 199. 

service of, 200. See Service. 

sticking up in office, if residence unknown, 199. 

in proceedings in bail. See Bad. 

of cause preventing supersedeas, 190. See Supenedeeu. 

of compounding penal action, 187. 

of motion for rule, in order to stay proceedings, 199. 

for admission of attomies, 264. 

for renewal, ftc, of certificates, 270. 

of taxing costs, 

unnecessary after non-appearance, 169. 

1, of writ of summons, 

form or cause of action need not be stated in, 2. 
to be served on foreigners out of jurisdiction, 11. 
form of, 126. 

2, of appearance, 

entered after time specified in writ, &c., 19. 
effect of, as to pleading, &c., in the action, 19. 

3, of objection to nonjoinder of plaintiffs, 
when to be given, 22. 

amendment at trial, not allowed after, 22. 
amendment before trial, after, 24. 

4, to declare, reply, &c., 
within four days, 31. 

may be indorsed, or delivered, 31. 

5, to plead, 

may be indorsed or delivered, 36. 

not necessary after amendment of pleadings, 49. 

6, after demurrer, 
to join in, 151. 

of setting down case for argument, 151. 
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NOTICE— con<»ntt«rf. 

7, of setting down for argmnent, 

demurrers, special cases, county court appeals, 151. 

8, to produce a record, 
when given, 161. 

rule to produce abolished, 161. 

9, of trial, 

to be giyen in town, 160. 
ten days in all cases, 52. 

except when short notice, 160. 

except in certain cases in ejectment, 112 

computation of days, 203, 204. 
how given with the pleadings, 161. 
how continued to any sittings, 160. 
of trial at bar when given, 162, 
of trial before sheriff of inferior court, 168. 
countermand of, 

given in town or country, 160. 

when to be given, 53. 

costs if not given in time, 53. 
costs for not proceeding pursuant to, 53. 

pauper liable to pay, 189. 
when may be given by defendant, 54. 

10, of inquiry, 

to be given in town, 160. 

to be ten days in all cases, 52. 

except when short notice, 160. 

computation of days, 203, 204. 
when given with pleadings, 161. 
how continued to any sittings, 160. 
coimtermand of, 

given in town or country, 160. 

when to be given, 161. 

11, of continuance of trial or inquiry, 
to be given in town, 160. 

when to be given, 160. 

12, to try, 

when may be given by defendant, 54. 
if cause before sheriff, or inferior court, 168. 
proceedings if notice neglected, 54, 168. 
by special jury, 

to be given to opposite party, 59. 

to be given to sheriff, 61. 

if not given, common jury may try, 61. 

special jury not summoned, 61, 164. 

13, of postponement of motion for new trial, 166. 

14, of proceeding, 

if no proceeding for one year, 204. 
month's notice necessary, 204. 
yrhaX is a proceeding, 204. 



326 Index, 

^OTlCE-'Continued. 

15, to admit documents, 
fonn of, 157. 

costs of proof of documents, if not glTen, 63. 
proof of admissions made after notice, 64. 

16, to produce, 

eyidence of service of, after notice to admit, 64. 
affidavit of attorney or clerk, 64. 

17, of renewal of writs of execution, 
to be given to the sherifis, 67. 
to bear seal of oourt, 67. 

18, in proceedings in error, 

to assign error when necessary, 82. 

to answer pleadings within /our days, 170. 

may be delivered or indorsed, 170. 
of trial in error, same as in other actions, 170. 
after setting down case for argument, 171. 
of discontinuance, 86. 
of confession, 87. 
to representative of deceased defendant in error, 88. 

19, in ejectment, 

of appearance by person not named in writ, 186. 
of limited defence for part only, 91. 

to be served or filed, 91. 
of defence as joint tenant, coparcener, &c., 95. 

to be entered on the issue, 96. 
of discontinuance, 100. 
of confessions by sole or one of several defendants, 101, 

102. 
to proceed to trial, when given bv defendant, 100. 
of writ, to be given by tenant to landlord, 104. 
to quit, when to be given to tenant, 107. 
to find bail, when inserted in writ, 108. 

NUL TIEL RECORD, 

on issue on, notice to produce sufficient, 161. 

NUNC PRO TUNC, 

entry of judgment, 167. 



OFFICERS, 

table of fees to be taken by, 255. 

by whom writ of summons to be issued, 2. 

to stamp concurrent writs, 5. 

to renew writs of summons, 6. 

amendment by, for misjoinder and nonjoinder, 22. 

OFFICES, 

of masters, when to be open, 203, 241. 

OPINIONS, 

of counsel or pleader, fees for, may be allowed, 242. 
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ORDERS, 

service of, 200. See Service, 

made in yacation, when made roles, 198. 

costs of making, 198. 
to inspect court rolls, when absolute, 159. 
to render defendant to county gaol, 184. See Bail. 
to return writ or bring in body, abolished, 192. 

side bar rules substituted, 192. 
for writ of audita querela, 175. 
for costs of filing order under Bankrupt Act, 157. 
for discharge of prisoner. See Prisoner, 
to attorney to state plaintiff's residence, 3. 
to proceed as if writ had been personally served, 9. 
to proceed against defendants out of jurisdiction, 10, 11. 
to proceed, affidavit of service of, 17, 18. 
to admit defendant after expiration of time for appear- 
ance, 19. 
in case of misjoinder. See Misjoinder, 
in case of nonjoinder. See Nonjoinder, 
to consolidate actions brought by husband and wife, 26. 
for separate trials, if different causes of action joined, 27. 
to try questions by consent without pleadings, 28, 29. 

agreements to be embodied in orders, 28, 29. 
for particulars, 153. See Particttlars, 

1, as to declarations, pleadings, S^c. 

for striking out or allowing several counts, &c., 274, 

276. 
to amend pleadings, if framed to embarrass, &c., 31. 

as to costs of application, 31. 
to plead several matters, 45, 46. 

when not necessary, 46. 
for allowing pleas on same matter, 276. 
to plead and demur to same pleading, 44. 
when plea oipuis darrein is pleaded, 38. 
to pay money into court, when necessary, 39. 
to plead to new assignment pleas pleaded to declaration, 

48. 
for giving time to plead after amendment, 49. 
for special entry of pleadings on record and roll, 32. 

2, as to notice of trial or inquiry. See Notice, 

3, to extend time for going to trial, 66. 
^,for inquiry before tnaster, 51. 

amount found to be indorsed on order, 51. 

to return good jury upon writ of inquiry, 164. 
5, tu to juries, 
for drawing up special jury rule at any time, 163. 
to strike special jury in former mode, 58. 
to try by special jury, 59. 
to try by common jury to preyent delay, 60. 
to haye a view without writ of yiew, 62. 
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^ORDERS— <;on<mt<6tf. 
6, at tojudgmenttf 
to sign judgment by consent of parties, 198. 

mode of making consent, 198. 
to enter up judgment on warrant of attorney, 156. 
7f €u to execution^ 
for staying it after trial of questions by consent, 28, 29. 
for issuing or staying, after trial out of term, 64. 

after trial in term, 167. 
after nonsuit, 168. 
to charge in execution person in prison, 68. 

service and effect of order, 68. 
for issuing execution, if grounds of error friTolous, 81 . 
for staying execution, when proceedings in error, 81. 
for execution in ejectment, 95. 
S,atto writ of revivor, 
for entry of suggestion, instead of issuing writ, 70. 
for payment of costs of application for suggestion, 70. 
for writ of revivor, when unnecessary, 72. 
9, in proceedings in arrest ofjtuigment, S^c, 
for suggestion of omitted facts, 77. 

10, in proceedings in error ^ 

for issuing execution, if grounds of error frivolous, 81. 

for making up roll in error, 83. 

for entry of suggestion of death of plaintiff, 88. 

for giving notice of death of defendant, 88. 

11, tn Cfectmentf 

for service of writ of ejectment, 90. 

for appearance of person not named in writ, 90. 

for better particulars of property, 91. 

for special case, 93. 

for trial in any county, 94. 

to be suggested on the record, 94. 
for execution, 

for entry of suggestion upon death of claimant, 97. 
to appear and defend upon death of defendant, 98. 
to allow one of several claimants to discontinue, 100. 
in actions against tenants holding over, 108. 
for staying proceedings in certain cases, 112. 

12, tn case of death, bankruptcy, S^, See Death — Bankruptcy. 
to permit executor to plead fresh pleas, 74. 

[See above. Error and Ejectment.] 
to permit assignees to continue action, 77. 

13, to stay proceedings. See Stay of Proceedings. 
proceedings commenced in disobedience of, to be stayed, 

118. 
upon production of order, 118. 

14, general powers to judges to make, 116. 

may be made by judges of superior courts of counties 
palatine, 121. 



J 
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OUSTER, 

question of, when to be tried, 96. See Ejectment. 

OUTLAWRY, 

distringas to proceed to, abolished, 15. 

proceedings in lieu of, 10, 11. 
on final process, when writs are returnable, 173. 

OYER, 

abolished, 32. 

PANEL-JURY. See Jury. 

PARLIAMENT, 

proceedings in error before, 84. 
judgment roll to be brought into court, 84. 
jurisdiction and power of court, 84. 

PARTICULARS, 

1, in actions on contract, 
of plaintiff's demand^ 

when to be specially indorsed, 15. 
summons and order for, when obtained, 154. 
when to be deliyered with declaration, 153. 

not, if special indorsement, 16, 153. 
costs of, if not delivered with declaration, 154. 
copy of, to be annexed to record, 154. 
granted without affidavit, 154. 
time for pleading after, 154. 
payments credited in, need not be pleaded, 279. 
of defendant's set-off ^ 
to be delivered with plea, 153. 

costs if plea delivered without, 154. 

copy of, to be annexed to record, 154. 

2, in actions of trespass to land, 
may be ordered by judge, 281. 

3, in actions of ejectment, 

of land claimed, or defended, may be ordered, 91. 
copy of, to be annexed to record, 93. 

PARTIES, 

joinder of. See Misjoinder — Nonjoinder. 
death of. See Death, 

PASSING, 

record of nisiprius, unnecessary, 56. 

PAUPER, 

proceedings before admission to sue, 121. 

not liable for fees, if verdict for more than £5, 121. 

not entitled to costs unless ordered, 284. 

liable to costs for not proceeding to trial, 122. 
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PAYMENT, 

must be pleaded specially, 280. 
plea of, if sums credited in particulars, 279. 
to be taken distributively, 42. 

PAYMENT INTO COURT. See Pleadings. 
if less than £20, taxation of costs after, 242. 

PENAL ACTIONS, 

compounding of, when part penalty goes to Crown, 187. 

notice to be given, 187. 

to whom part penalty to be paid, 188. 
form of rule to compound qtii tarn actions, 188. 

PERFORMANCE, 

of conditions precedent, how ayeired and denied, 33. 
must be pleaded specially, 278. 

PERJURY, 

for making false affidavit before consul, 14. 

PLAINTIFF, 

suing in person to indorse memorandum on writ, 3. 

to enter address with master, 201. 
name and abode of, when to be declared, 8. 
need not enter appearance for defendant, 16. 
joinder of. See Misjoinder — Nonjoinder, 
death of, not to abate actions, &c. See Death, 
bankruptcy of, not to abate action, 76. 
to make up roll, and enter suggestions of error, 83. 
to make up issue, &c. in ejectment, 92. 
proceedings by, on bail bond. See Bail. 

PLANS, 

costs allowed for, 254. 

PLEADINGS, 
1, in general, 
fictitious and needless averments not to be made, 30. 
judgment on, not to be arrested, &c. for formal defects, 30. 
objections to, by special demurrer, taken away, 30. 
service of, 200. See Service, 
sticking up in office, 199, 200. 
time for, computation of, 149, 203. 

when it expires after 10th of August, 149. 

after delivery of particulars, 154. 

after amendment, 49. 

to suggestion of omitted facts, 78. 
rules to declare, plead, reply, &c. abolished, 31. 

notices substituted, 31. 
entry of, on record and judgment roll, 32. 
profert and oyer abolished, 32. 
amendment of, 

if framed to embarrass or delay, 31. 
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PLEADINGS-«m*inM«rf. 

time for pleading after, 49. 

in cases of misjoinder and nonjoinder, 21. 
demurrer to, 

may be allowed with plea to same pleading, 44. 

notice to join in, 151. 

setting down for argument, and notice thereof, 151. 

rule for concilium abolished, 151. 

delivery of books, 152. 

costs of books in certain cases, 153. 

entry of relictd verificatione after, 149. 

judge's order or consent necessary, 149. 
in error. See Error. 
in ejectment. See Ejectment. 
2, in particular, 
declarations^ 
when may be filed, 18. 
rule to declare, unnecessary, 31. 

four days' notice substituted, 31. 
time for declaring, 

within one year after writ returnable, 34. 

side bar rule for, abolished, 149. 
forms of commencement, and conclusion, 34. 

of commencement after plea of nonjoinder, 35. 

of declarations for libel and slander, 35. 

of declarations on policies, 279. 
venue, how stated, 276. 
several counts not allowed on same matter, 274. 

may be struck out or allowed by judge, 274. 

costs of such counts at trial, 276. 
in actions for trespass, abuttals must be stated, 281. 

[And see Forms of Declarations j Schedule B.] 
pleas and subsequent pleadings, 

character of parties to be specially denied, 277. 

1, traverses, 

special, abolished, 35. 

may be general, or of distinct allegations, 43. 

2, joinder of issue, 

may be pleaded to plea, or subsequent pleading, 43. 

form and effect of, 44. 

when may be added by plaintiff, 44. 

3, plea and demurrer, 

when may be allowed to same pleading, 44. 

affidavit may be required, 44. 
when issue upon each to be tried, 44. 
costs of the several issues, 169. 

4, several pleas, replications, &c. 
may be pleaded by either party, 45. 

affidavit may be required, 45. 
rule of court to plead, when unnecessary, 46. 
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PLEADINGS-eofi^tiMMJ. 

objections to be heard on summons to plead, 46. 
what pleas may be pleaded as of course, 46. 
not allowed on same subject matter, 275. 
but may be allowed by judge, 276. 
costs at trial of pleas allowed, 276. 
if pleaded without leave, judgment may be signed, 47. 

5, signature of counsel not required, 47. 

6, Pleas, 

rule to plead, and demand of plea, abolished, 36. 
notice to plead may be indorsed or delivered, 36. 

not necessary after amendment, 49. 
time to plead, 

when it expires after 10th of August, 149. 

when defendant within jurisdiction, 36. 

after amendment of any pleading, 49. 

after delivery of particulars, 154. 
waiver of, not allowed, unless by order, 149. 

or consent of plaintiff, 149. 
colour, express colour abolished, 37. 
commencement of, 

formal commencement, abolished, 37. 

form of^ 37. 

when defence subsequent to action is pleaded, 38, 
283. 
conclusion of, formal, unnecessary, 38. 
in abatement. See AbcUement, 
in particular actions, effect of, 
on simple contracty 
non assumpsit, or plea traversing the contract, 277. 

instances, 277. 
never indebted, effect of, 277* 
pleas to actions on bills and notes, 278. 
matters in confession and avoidance to be specially 

pleaded, 278. 
on specialties and covenants^ 
non est factum, effect of, 279. 
nil debet abolished, 279. 

matters in confession, &c. to be specially pleaded, 279. 
for detaining goods^ 
non detinet, effect of, 280. 
for tortSt 
not guilty, effect of, 280. 

instances, 280, 281. 
matters in confession, &c. to be specially pleaded, 281. 
general issue, " by statute," 282. 

words "by statute" to be inserted, 282. 

year, chapter, and section to be inserted, 282. 
puis darrein, 

form of plea, 88. 

when may be pleaded, 88. 
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PLEADINGS-Jon<tnt««rf. 

affidayit to accompany, 38. 
payment, 

must be specially pleaded, 280. 

when sums credited in particulars, 279. 

may be taken distributively, 42. 
yerdict thereon, 42. 
payment into court, 

when may be pleaded without order, 40. 

form of plea, 40. 

when rule or order necessary, 40. 

proceedings by plaintiff after plea of, 41. 

costs after, 41, 150, 242. See Costa. 

judgment for costs after, 41. 

money may be paid out to attorney, 40. 

without affidayit of plaintiff's signature, 150. 
set-off, 

must be specially pleaded, 278. 

when sums credited in particulars, 279. 

plea of, may be taken distributiyely, 42. 
verdict thereon, 42. 
particulars to be deliyered with, 153. 
judgment recovered, 

date and number of roll to be stated, 150. 

when judgment signed thereon, 150. 
of defences arising after action commenced, 

may be pleaded with other pleas, 283. 

costs, on plaintiff's confession, 283. 
in actions partaking of contract and tort, 

pleas good in substance may treat declaration as 
framed for breach of contract, or in tort, 42. 
distributive, 

what pleas may be treated as, 42. 

yerdict upon such pleas, 42. 
7> Replications, &c. 
rule to reply, &c. unnecessary, 31. 
notice to reply, &c. may be [indorsed or delivered, 31. 
time to reply, &c., after amendment, 49. 
formal commencement and conclusion unnecessary, 37. 
form of replication to plea of payment into court, 41. 
several replications, &c., 

when allowed, 45. 

affidavit may be required, 45. 

not allowed on same subject matter, unless by 
order of judge, 276. 
costs after such allowance,276. 
[And see Pleadings, ^c, suprd.] 
8, New Assignment, 
one only allowed for same cause of action, 47. 
to be consistent with particulars, if any, 47. 



334 Index. 

Vl^EADTNOS—eoniinued. * 

what pleas may be pleaded to, 48. 

3, to writ of revivor, 

same as in ordinary- actions, 70. 

4, for proceedings in error. See Error. 

[For Examples of Pleadings, see Sc/ieduU B.] 

PLURIES, 

MTits of summons abolished, 5. 
renewal of writs issued before act, 6. 

POLICIES, 

interest of assured, how averred, 279. 
effect of general issue in actions on, 277. 

POSTEA, 

forms of, in town and country causes, 205, 206. 
to be returned by prothonotaries, 122. 

POSTPONEMENT, 

1, of trial, 

upon amendment for misjoinder and nonjoinder, 22, 23. 
on application of tenant in certain cases, 112. 

2, of motion for new trial, 

notice to be given by attorney, 166. 
when suitor appears in person, 166. 

POUNDAGE FEES, 

may be levied by party entitled to execution, 66. 

PRECIPE, 

to be delivered on renewal of writs, 6. 

form of, 6. 

to be filed before issuing writ of execution, 172. 

PRAYER OF JUDGMENT, 
unnecessary, 37. 

PRECEPT. See Jury, 

PRISONERS, 

how to charge in execution, 68. 

writ of hab. corp. ad sat. unnecessary, 68. 
time to charge in execution, 189. 
time for proceeding to trial or judgment against, 189. 
arrested by sheriff, render of, to gaol, 184. 
in custody of jailer, render of, by bail, 185. 
supersedeable, 

lists of, to be presented to judges, 190. 
notice of cause preventing supersedeas, 190. 
discharge of, 

by perfecting special bail, 189. 
form of judge's order, 189. 

after notice given of discharge under insolvent acts, 191. 
after a year's detention for less than £20, 191. 
after being one month supersedeable, 190. 
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PROCEDENDO, 

after writ to remoye cause from inferior court, 187. 

PROCEEDINGS, 

in error. See Error, 

stay of. See Stay of Proceedings, 

when one month's notice of, necessary, 204. 

PROCESS, 

affidavit of service of, when insufficient, 195. 
how may be awarded by court of error, 85, 283. 

PROCHEIN AMY, 

special admission of, to sue or defend, 148. 

PROFERT, 

abolished, 32. 

if made, does not entitle other ^ide to oyer, 32. 

PROMISSORY NOTES, 

pleas in actions on, 278. See PletzdingSf tit. Pleas. 
staying proceedings in actions against maker, 155. 

PROOF. 

of debt, &c. when defendant out of jurisdiction, 11. 
of documents, costs of, after notice to admit, 63. 
of title in ejectment, when not necessary, 94, 187. 

PROTHONOTARIES, 

of superior courts in counties palatine, 122. 
may exercise powers herein given to masters, 122. 
to record proceedings of trials, 122. 
to draw up and return posteas, 122. 

PROVISO, TRIAL BY, 

not affected by 15 & 16 Vict. c. 76, 62. 
defendant's record to stand next after plaintiff's, 62. 
not allowed in same term as default, 162. 
no rule for, necessary, 162. 

PUIS DARREIN, 
form of plea, 38. 
when may be pleaded, 38. 
affidavit to accompany plea, 38. 

QUASHING, 

proceedings by court of error, 85. 

writ of set, fa,, or revivor after appearance, 175. 

QUEJIN'S PRISON, 
keeper of, 

to present lists of supersedeable prisoners tojudges, 190. 
notice to, of cause to prevent supersedeas, 190. 
to be entered in prison books, 190. 

QUESTIONS, 

to be answered before admission of attorney, 268. 
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QUESTIONS— «ofi/mttMi. 

by consent withoat pleadings, 

1, 01 fact, 

issues, form of, 28, 129. 

where jury are to ascertain the amount,28. 

proceedings may be recorded, 29. 
trial of, may be ordered after writ issued, 28. 
agreement for payment of money and coats, 28. 

need not be stamped, 28. 

to be embodied in judge's order, 28. 
costs may be made subject of agreement, 28. 

if not so made, shall follow event, 28. 
judgment to be entered according to the agreement, 28. 

effect of, whether recorded or not, 29. 
proceedings and issue subject to control of court, 28. 

2, of law, 

special cases may be stated without pleadings, 29. 
agreement as to payment of money and costs, 29. 

need not be stamped, 29. 

to be embodied in judge's order, 29. 
costs may be made subject of agreement, 29. 

if not so made shcdl follow event, 29. 
judgment to be entered according to the agreement, 29. 
execution may issue, imless otherwise agreed or stayed, 29. 

RECOGNIZANCES, 

entered into by tenant in ejectment. 111. 

before whom taken and filed, 111. 
of bail, 

when may be taken out of court on affidavit, 183. 
when principal rendered by rejected bail, 184. 
stay of action on, by render of bail, 185. 

RECORD, 

when separate records may be ordered, 27. 

when proceedings on trials by consent entered on, 29. 

pleadings to be entered on, date of entry, 32. 

particulars to be annexed to, 154. See Particulars. 

suggestions to be entered on. See Suggestions. 

of defendant to stand after plaintiff's, when both entered, 62. 

subpoena for production of, 159. 

notice to produce on issue of nu/ tiel record, 161. 

rule to produce abolished, 161. 
oinisiprius, 

not to be sealed or passed, 56. 
to whom to be delivered, 56. 
entry and trial of, in counties palatine, 56. 
copy of panel to be annexed to, 57. See Jury, 

RECOVERY OF POSSESSION, 

in ejectment. See Ejectment, 
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REDEBiPTION, RIGHT OF, 

proceedings in ejectment by persons claiming, 114. 

REJOINDER. See Pleadings, 

RELEASE) 

must be specially pleaded, 278. 

of errors, may be assigned specially, 82. 

REUCTA YERIFICATIONE, 

entry of, after demurrer, 149. 

RELIEF IN EQUITY, 

proceedings by lessee to obtain, 106. 

REMOVAL, 

of causes from inferior court, 
putting in bail, 187. 

procedendo in default of, 187. 
costs in court below, when costs in the cause, 187 
rules to appear in causes removed, 1 87. 
forms of writs of execution after, 216, 225, 235. 

RENEWAL, 

of writs of summons, 

of original and concurrent writs, how effected, 6. 

renewed writs for how long available, 6. 
of original, a/tcu, ox pluriet writs issued before act, 7. 
evidence of, 7. 
of writs of execution, 

how effected, by seal on writ, 66. 

or by notice to sheriff, 67. 
evidence of, 67. 
RENT, 

in arrear, ejectment by landlord, 104. See Ejectment, 

REPLEADER, 

may be awarded by courts of error, 283. 

REPLEVIN, 

may not be joined with other actions, 27. 

REPLICATION, ^ee Pleadings, 

RESIDENCE, 

of defendant, when mentioned in writs of summons, 2. 
of plaintiff, when indorsed on writs of summons, 3. 
of attorney on writs of execution, 172. 

RETURN, 

of writs, rules for. See Ruiee — Sheriff, 

judge's orders for, abolished, 192. 
of writs of execution, when made, 172. 
of ca. ia, for outlawry, or to fix bail, 173. 

REVERSAL OF JUDGMENT, 

not to be allowed for lack of form, 30. 
error must be brought within six years, 79. 
consent to reversal, by defendant m error, 87. 
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REVIVOR, WRIT OF, 

to reyiTe judgment, when may be iasued, 68, 

after suggestion disallowed, 70. 

when allowed without rule or order, 72. 

form of; 70, 131. 

teste and sendee of^ 70. 

appearance to, 71. 

proceedings thereon same as in ordinary actions, 70. 

after death between interlocutory and final judgment, 75. 

after marriage of female plaintin or defendant, 76. 

not necessary, if defendant in ejectment dies after verdict, 
99. 

rule by plaintiff to quash, on paying costs, 175. 
ROLL. See Judgment Roll, 

RULES, 

how dated, 197. 

sticking up in office, when residence unknown, 199. 

sendee of, 

to be made before 7 p.m., 200. 

original rule, when to be shown, 200. 

upon attomies, 200, 201. 
side bar, may be obtained last day of term, 197. 
may be enlarged without notice, 197. 

for what time drawn up, 197. 
judges' orders, when made, 198. 

costs of making, 198. 
made on affidavits, affidavits must be in court, 196. 
to set aside award, or annuities, 202. 

objections to appear in rule to show cause, 202. 
to bring in body of defendant, 191. 

four days in London and Middlesex, 191. 

eight days upon other sheriffs, 192. 

proceedings on bail bond stayed by, 178. 

bail may be put in before rule expires, 178. 

attachment for neglect of, 179. 
absolute in first instance, 168. 

may be made in term or vacation, 192. 
to be side-bar rules, 192. 

may be made on ex-sheriff, 193. 
to return writs, 

four days in London and Middlesex, 191. 

eight days upon other sheriffs, 192. 

proceedings on, if it expires in vacation, 179, 192. 

may be issued in vacation, 192. 
to be side bar rules, 192. 

attachment for disobedience to, 179, 192. 
absolute in first instance, 168. 
for attachment, when absolute in first instance, 168. 
to set aside an attachment, 178. 
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'BJJ'LESt— continued, 

what affidayits are necessary, 178. 
for compounding penal actions, 188. 
for writ of audiSi querel&y 175. 

to appear in causes removed from inferior courts, 187. 
to discharge prisoner detained for less than 20/., 191. 
to show cause, when stay of proceedings, 199. 

on service of two days' notice of motion, 199. 
to declare, reply, &c., abolished ; four days' notice, 31. 
side bar, for time to declare, abolished ; four days' notice, 

149. 
to plead, abolished ; eight days' notice, 36. 
for striking out, or allowing several counts, 274, 276. 

pleas, 276. 
to plead several matters, when unnecessary, 46. 
to set aside proceedings for irregularity, 193. 

costs on discharge of, 193. 
to pay money into court, when necessary, 40. 
to oiscontinue after plea, form of, 155. 
to defendant, to produce record, abolished, 161. 

four days' notice substituted, 161. 
for costs for not proceeding to trial, 161. 
for costs of the day, may be drawn up without motion, 53. 
for a view, 62. See View. 
for special jmy, when and how applied for, 163. 
for juiy on wnt of inquiry, abolished, 164. 
for judgment unnecessary, 167. 
to compute, abolished, 50. 
to master, to ascertain amount of damages, 51. 
for new trial, costs of first trial, 167. 
to plead in error, unnecessary, 170. 

four days' notice substituted, 170. 
to enter suggestion to revive judgment, 69. 

form and service of, 69. 
for writ of revivor, when necessary, 72. 
proceedings commenced in disobedience of to be stayed, 

118. 
general powers given to judges to make, 116. 
may be made by each court as to its officers, 117. 
made by judges of superior courts in counties palatine, 
120. 

[And see Orders.'] 

SATISFACTION PIECE, 

form and requisites of, 175, 176. 

when plaintiff's signature dispensed with, 175. 
when personal representatives sign, 175. 

SCIRE FACIAS, 

to revive judgments. 
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SCIRE YXGlAB-^eofUinued, 

proceedings in lieu of. See Revivor. 
in other cases, 

to be tested, and proceeded upon as writs of reviTor, 
71. 
rule to quash on paying costs, 175. 

SCOTLAND, 

act not to extend to, 123. 

SEAL, 

for stamping concurrent writs, 5. 
of renewal of writs of summons, 6. 

of writs of execution, 67. 
not necessary for nisiprivs record, 56. 

SECONDARY, 

special juries to be struck by, 59. See Jury, 

SECURITY, 

for costs, to be mored for before issue joined, 155. 
when given by assignees, 77. 

SERVICE, 

of process, affidavit of^ when not sufficient, 195. 

1, of writs of summons, 
may be in any county, 8. 
indorsement of, on writ, 8. 

upon corporations, hundredors, &c., 8. 

to be personal, 9. 

proceedings if personal service not effected, 

where defendant is in jurisdiction, 9. 

where defendant is out of jurisdiction, 10. 
of writ amended for nonjoinder of defendants, 25. 
of notice of writ of summons, 

upon foreigners out of jurisdiction, 11. 

proceedings, if service not effected, 12. 
of proceedings at address of defendant, 19. 
affidavit of, before judgment for non-appearance, 17, 18. 

2, of rules, notices, pleadings, &c. 

when original rule or order to be shown, 200. 

to be made before 7 p.m., 200. 

or service deemed of next day, 200. 

on attorney of opposite party, 201. 

on attomies, if personal service not required, 200. 

by leaving copy, or fixing up notice, 200. 
when party sues or defends in person, 201. 

3, of judge's order to proceed, 

affidavit of, when necessary, 17, 18. 

4, of notice to produce, 

evidence of, by affidavit of attorney, 64. 
copy of, to be annexed to affidavit, 64. 
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SERVICE— con/»nK«({. 

5, of judge's order to charge in execution, 68. 

to be made on keeper of prison, 68. 

6, of rule to enter suggestion to revive judgment, 69. 

7, of writ of revivor, 

may be in any county, 70. 

8, of suggestion of death of defendant, 

upon executor, with writ and notice, 73. 

9, in proceedings in error, 

of .copy receipt of memorandum of error, 80. 
of grounds of error in law, 80. 
of affidavit of error in fact, 86. 
10, in ejectment, 

of writ in ejectment, 90, 104. 

of notice to defend for part, 91. 

of demand of possession upon tenant, 107. 

SETTING ASIDE, 

award, objections to appear in, rule for, 202. 
proceedings for irregularity, 

rule K>r, when discharged with costs, 193. 

objections to be stated in summons, 193. 
writ of summons for omission of indorsement, 12. 
appearance by defendant in person, if irregular, 19. 
verdict in trials of questions by consent, 29. 
judgment for pleadmg pleas without leave, 47. 
demurrer, 48. 

suggestions of death in proceedings in error, 87, 88. 
proceedings in ejectment, application for, 112. 
suggestion of deaths in actions of ejectment, 96 — 99. 

SET-OFF, 

plea of j 

to be taken distributively, 42. 
verdict thereon, 42. 

when sums credited in plaintiff's particulars, 279. 
particulars of, 

to be delivered with plea, 153. 

costs, if not so delivered, 154. 

copy of, to be annexed to record, 154. 
of costs of abortive issues, 78. 
of costs in different actions, attorney's lien, 169. 

SHERIFF, 

how to summon jurors. See Jury, 

to keep panels of special jurors, 164. 

proceedings before, on rule for a view, 62. 

may discharge prisoner by order of plaintiff's attorney, 67. 

unless notice given to the contrary, 67. 
may bring actions on bail bonds in any coturt, 177. 
notice to proceed to trial before, 168. 
form of issue directed to be tried by, 208. 

q2 
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SHERIFF— eoii<»mi«l. 

foim of writ of trial before, 209. 
of indonements on writ, 210. 
of jadgment after trial before, 210. 
mlea on, to bring in defendant's body, 
duration of rule, 191, 192. 
may be made after office expired, 193. 
tide bar in Tacation or term, 192. 
attachment for disobedience to, 
when issued, 179. 
absolute in first instance, 168. 
am>lication for role to set aside, 178. 
affidavits on such application, 178. 
rules on, to return writs, 

duration of rules, 191, 192. 
side bar in vacation or term, 192. 
attachment for disobedience to, 179. 192, 
absolute in first instance, 168. 
to indorse day of execution on writ, 177. 
of counties palatine, how to execute writs, 66. 

SHORT NOTICfE, 

of trial or inquiry, 160. See Notice. 

SIDE BAR RULES, 

to return writs, or bring in body, 192. 
may be obtained in vacation, 192. 
for time to declare, abolished, 149. 
for costs for not proceeding to trial, 161, 

SIGNATURE, 

of coimsel, &c., to affidavits must be proved, 14. 

forgery of, 14. 
of coimsel to pleadings not necessary, 47. 

SIGNING JUDGMENT. See Judgment. 

SITTINGS IN LONDON AND MIDDLESEX, 
entry of causes for, 163. 
of ne recipiatur, 163. 
jury summoned for, 163. See Jury, 

SLANDER, 

averments in declaration for, 35. 
effect of plea of "not guilty," 281. 

SPECIAL, 

1. Indorsements. See Indoreements, 

2. Case, when stated without pleadings, 27. See Quegtions, 

may be stated in ejectment, 93. 
how set down for argument, 161. 

notice thereof, 151. 

delivery of copies, 152. 
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SVECIAL-~c<mtinued. 

3. Verdict, how set down for argument, 151. 

notice, and delivery of copies, 151, 152. 

4. Traverses, abolished, 37. 

5. Demurrer, abolished,' 30. 

6. Jury. See Jury, 

SPECIAL PLEADER, 

consent to judge's order against, 198. 

fees of, for pleadings, &c., may be allowed, 242. 

for attendance at chambers, 242. 
questions to be answered by, on admission of attorney, 266. 

STAMP, 

not necessary for agreements before trial of questions by 
consent, 28, 29. 

STATUTES OF LIMITATIONS. See Limitations. 

STAY OF PROCEEDINGS, 
on bail bond. See Bail Bond. 
by rules to show cause when, 199. 
on payment of debt in actions on bills and notes, 155. 
if writ issued without attorney's authority, 3. 
on payment of debt, &c., indorsed on writ, 4. 
after bankruptcy, tUl assignees elect to go on, 76. 
application for, by tenant in ejectment, 112. 
if commenced in disobedience to injunction or order, 117. 

STRIKING, 

special jury. See Jury, 

STRIKING OFF THE ROLLS, 

regulations as to re-admission after, 265. 

STRIKING OUT, 

pleadings framed to embarrass or delay, 31. 
counts, pleas, &c., on same subject matter, 274, 276. 
in case of misjoinder. See Misjoinder, 
appearance and defence, in ejectment, 92. 
name of claimant who discontinues, 100. 

SUBPCENA, 

for production of original record, 159. 
proceedings before issuing, 159, 160. 

SUGGESTIONS, 

on non-appearance to vmt specially indorsed, 20. 
before judgment for not proceeding to trial, 54. 
to revive judgment, 

application for leave to enter, 69. 
upon rule or summons, 69. 
proceedings thereon, 69, 70. 
costs of application, 70. 
form of, 130. 
if disallowed, party may have writ of revivor, 70. 
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SUGGESTIONS— eon<tftt<«<{. 
in case of death. See Deaih. 
in case of marriage, 76. 
on motion in arrest of judgment, &c. 
may be made of omitted feusts, 77. 
may be pleaded to and tried, 78. 
judgment upon, and costs of^ 78. 
in proceedings in error, 

of error to be entered on roll, 82. 
time for entry, 83. 
proceedings after entry, 170, 171. 
form of, if some parties decline to proceed, 83. 
in case of death of parties. See Death, 
marriage, 89. 
in ejectment, 

of order for change of place of trial, 94. 
in case of death of parties. See Death, 
SUIT, 

commenced in disobedience of injunction or order, 117. 
to be stayed on production of writ, or order, 118. 
liability of persons bringing such suit, 118. 

SUMMONS, 

service of, 200. See Service, 

one sufficient upon same matter, 197. 

order made, if no cause shown, 197. 
what sufficient attendance on, 197. 
to enter judgment on warrant of attorney, 156. 
to plead several matters, 

proceedings on, 46, 276. 
to set aside proceedings for irregularity, 193. 
for particulars, 154. See Partictdars. 
of jurors. Bee Jury, 
to enter suggestion to revive judgment, 69. 

service and costs of, 69. 
if grounds of error be frivolous, 81. 
to stay proceedings in ejectment, 112. 

[And see Orders,] 

SUMMONS AND SEVERANCE, 

proceedings by suggestion in lieu of^ 83, 84. 

SUMMONS, WRIT OF, AND PROCEEDINGS ON, 

all personal actions to be commenced by, 1. 

1. Form of, 

when defendant vrithin jurisdiction, 124. 

when defendant, British subject, out of jurisdiction, 125. 

when defendant, foreigner, out of jurisdiction, 126. 

2. Contents of, 

residence of defendant, 2. 

name of defendant, 2. 

form and cause of action need not be mentioned, 2. 
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SUMMONS, WRIT OF, &c.— «on^nti«rf. 

3. Date and teste of, 2. 

4. Indorsements on, 

of place of abode of attorney, 3. 

of attomies' and agents' names, 3. 

of debt, costs, &c., 4. 

when plaintiff sues in person, 3, 124. 

when defendant, British subject, out of jurisdiction, 

125. 
of service of writ, 8. 
consequences of omittine, 12. 

writ may be set aside, or amended, 12. 
special, of particulars of claim, 15. 

form of, 16, 127. 

to be considered as particulars of demand, 15. 

what sum may be indorsed for costs, 147. 

indorsement, if more costs claimed, 148. 
costs of taxation after, 148. 

5. Issuing of, 

by what officer, 2. 

if without authority of attorney, 3. 

proceedings thereon to be stayed, 3. 

6. Copy of, 

contents of, 2. 

indorsement of debt and costs upon, 4. 
special indorsement of debt upon, 15. 
to be filed before judgment in default of appearance, 
17, 18. 

7. Notice of, 

when defendant resides out of jurisdiction, 11. 
serriceof, 11, 12. 

8. Serrice of, 

may be made in any county, 8. 

upon corporations, himdredors, &c., 8. 

indorsement of, 8. 

affidavit of, 8. 

to be personid, 9. 

proceedings if personal service not effected, 

when defendant is out of jurisdiction, 10, 11. 

when defendant is within jurisdiction, 9. 
of writ amended for nonjoinder of defendants, 25. 

9. Duration of, 

if original, to be six months from date, 6. 

if concurrent, to be for same period, 6. 

if renewed, to be six months from renewal, 6. 

10. Alicu and pluries writs, 

abolished, 5. 

provisions for writs issued before act, 6. 

11. Renewal of, 

provisions for, of writs issued under this act, 6. 
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SUMMONS, WRIT OF, &c eorUinued. 

proTiflioiiB for, of writs issued before this act, 6. 
eridence of, 7. 

12. Concurrent mrits, 

when may be issued, 5. 
how to be marked, 5. 
date and duration o£^ 5. 
renewal o^ 6. 

writs for service within jurisdiction may be concurrent 
with writs for service without, and vice versd^ 13. 

13. Appearance to. See Appearance. 

14. Amendment of, 

in case of omission to indorse, 12. 

in case of substitution of one form for another, 13. 

in case of noi^oinder of plaintifEs, 24, 

costs o£^ 24. 
in case of nonjoinder of defendants, 26. 

service, and effect of amended writ, 25. 

15. Proceedings on, when defendant, British subject, ia out of 

jurisdiction, 10. 
. form of writ, 125. 
indorsement on, 125. 

if defendant wilfiilly neglects to appear, 10. 
or so resides to defeat or delay his creditors, 10. 
affidavit to support, may be sworn abroad, 14. 
proof of debt and damages before judgment, 11. 

16. Proceedings on, when defendant, foreigner, is out of juris- 

diction, 11. 

form of writ, 126. 

notice of writ, 126. 

form, and service of, 12. 

subsequent proceedings same as when defendant, Bri- 
tish subject, is out of jurisdiction, 12. 

17. In actions of ejectment. See Ejectment, 

SUPERSEDEAS, 

of execution, by proceedings in error, 80, 103. 

after service of copy oi note, 80. 
if defendant in gaol, after special bail put in, 123. 
for not proceeding to trial or judgment, 190. 

charging in execution, 190. 
list of prisoners supersedeable, 190. 
notice of cause preventing, given by plaintifE^ 190. 

to be entered by keeper of prison, 190. 
discharge of supersedeable prisoners, 191. 
after notice by prisoner under insolvent acts, 191. 

TABLE, 

of fees at offices, and judge's chambers, 255—258. 
of costs, 244—254. 
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TAXATION, 

of costs. See Coats, 

of attorney's bill. See Coats, 

TENANTS. See Ejectment, 

TENANTS IN COMMON, 96. See Ejectment, 

TESTE, 

of ca, sa, to fix bail and return writs, 172, 173. 

of writ of saimmons, 2. 

of concurrent writ of summons, 5. 

of writ of execution, 172. 

of writ of reyivor, 70. 

of writ of ejectment, 89. 

TIME, 

mode of computing, 149. * 

to declare, side bar rules for, abolished, 149. 

for pleading after amendment, 49. 

for pleading generally, 36. See Pleadings, 

for giving notices of trial, &c., 204 ; and see Notice, 

TITLE, 

of affidavits, when sworn before a judge, 196. ' 

of pleadings, 32. 

of claimant in ejectment, 

admitted by non-appearance, 187. 
of Common Law Procedure Act, 123. 

TRAVERSES. See Pleadings. 

TRESPASS, 

abuttals must be stated in declaration, 281. 
pleas in, 282. 

TRIAL, 

postponement of, after misjoinder or nonjoinder, 22, 23. 

may be separate, when causes of action joined, 27. 

of questions without pleadings, 27. 

by proviso, 62, 162. 

at bar, notice of, given to masters, 162. 

of issue in ejectment. See Ejectment. 

notice of. See Notice, 

entry of causes for, in London and Middlesex, 163. 

costs of the day for not proceeding to, 63. 

rule for, is side bar rule, 161. 
judgment for not proceeding to, 64, 100, 168. 
time for, may be extended, 66. 
costs ol if new trial granted, 167. 
new. See New Trial, 
before sheriff. See Sheriff, 
of suggestions in case of death. See Death, 
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TKLAJL— continued, 
writ of, 

fonn of, 209. 
indorsements on, 210. 

of verdict and nonsuit, 210. 
judgment on, 210. 
fees of coimsel on, 241. 

UNDER SHERIFF, 

special juries when struck by, 59. 

VACANT POSSESSION, 

service of writ of ejectment in case of^ 90. 

VACATION, 

attendance of masters in, to tax costs, 241. 
proceedings, if rule to return writ expires in, 179, 192. 
time for returning writ, if rule expires in, 179. 
side bar rules to return, may issue in, 192. 

attachment for disobedience to, 192. 
judge's order made in, when made rule of court, 198. 

VARIANCE, 

amendment of nonjoinder and misjoinder as, 22. 

VENIRE FACIAS JTJRATORES, 
writ of^ abolished, 66. See Jury, 

VENUE, 

in trials for forgery and perjury, 14. 

where different causes of action joined are local, 27. 

how stated in declaration, 276. 

not to be changed without special order, 153. 

or by consent of parties, 153. 
on writs of revivor may be laid in any county, 70. 
in ejectment, 94. 

VERDICT, 

on trial of questions without pleadings, 28, 29. 
on pleas taken distributively, 42. 
in ejectment. See Ejectment, 

VICE-CONSUL, 

affidavit may be sworn before, 14. 

official character of, and signature, must be proved, 14. 

VIEW, 

writ of^ abolished ; proceedings in lieu of, 61. 
rule for, may be drawn up without motion, 164. 
form of affidavits required, 164. 
• expenses of, how defrayed, 164. 
scale of fees, 165. 
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WAIVER OF PLEA, 

order, or plaintifTs consent, necessary, 149. 

WARRANT OF ATTORNEY. See Attorney. 

WARRANTY, 

effect of general issue in actions on, 277. 

WIFE. See Hiuband and Wife, 

WITNESSES, 

may be compelled to attend before master, 51. 
depositions of, to be returned and filed, 160. 
allowance to, 

WRITS, 

in counties palatine, 

to be directed, and delivered to sheriffs, 66. 

to be executed, and returned by them, 66. 
rules to return. See RtUea — Sheriff, 
of audita querelH ; rule or order necessary, 176, 
of ca. sa. See Capias ad eatiefaciendum — Forma. 
of distringas abolished, 15. 
of distringas juratores abolished, 56. 
of ejectment. See Ejectment, 
of elegit, forms of, 220. See Forme, 
of error, abolished. See Error, 
of execution, 211. See Exeetdion — Forme, 
oifi,fa,y forms of^ 211. See Forme. 
of habeas corpora juratorum, abolished, 56. 
of habeas corpus ad satisfaciendum, 

not necessary to charge person in prison, 68. 
of habere facias possessionem, 

forms of, 238. See Forme, 
of injunction. See Ir^notion, « 

of inquiry, 51. See Inquiry. 
of revivor. See Revivor ^ Write of, 
of scire facias. See Scire Fadae and Remoor. 
of summons. See Summ/one, Writ of, 
of trial before sheriff. See Triai, 
of venire facias juratores abolished, 56. 
of view, abolished ; proceedings in lieu of, 61. 
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